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LARAMIE PLAINS ANTENNA TV ASSOCIATION 
P. O. BOX 188 
Laramie, Wyoming 
November 20, 1965 


Mr. Ben Waple, Secretary 
Federal Communications Commission 
Washington, D. C. 


Dear Mr. Waple: 

Under separate cover we are forwarding three copies each of 
forms 346, Application for Authority to Construct or Make Changes 
in a Television Broadcast Translator Station, together with all re- 
quired exhibits, for translation of Denver Channels 4 (KOA), 7 (KLZ), 
and 9 (KBTV) on Channels 10, 12, and 3 respectively. These appli- 
cations cover the continuation of construction underway by Albany 
Electronics under construction permits, BPTTV 2443 K10, DJ, 
BPTTV 2444 K12 CU, and BMPTTV 459 K03 CH which have ex- 
pired. Albany Electronics is no longer in business, and Mr. Don 
Bubar, former applicant, no longer lives in Laramie. The Laramie 
Plains Antenna TV Association is the owner of all the translator 
equipment for the three above indicated translators. | 

The translator site and general arrangement of the equinient 
covered by this application are essentially the same as that de- 

, scribed in applications previously filed by Albany Electronics ex- 
cept that this filing covers new equipment including multiple out- 
put amplifiers on each of the Channels in order to provide service 
to additional communities such as Bosler and the many ranches in 


the large Laramie piains area. The primary receiving cntenna sys- 


tem is being relocated on higher ground some 1200 feet from the 


original site to replace the tower lost during an ice storm in Sep- 
tember. 
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In as much as it is imperative that we have your permission 


to operate during the course of your deliberations, we solicit tem- 
porary permission to operate while the applications are under: con- 
sideration. 

Yours truly, 


/s/ David G. Earnshaw 
President 


cc: Mr. Jack Mayer, Translator License Division 
Check #23 for $90.00 to cover filing fees of $30.00 for each of three 
translator applications enclosed with forms 346. 
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TARAMIE PLAINS ANTENNA TV ASSOCIATION 
P, 0. BOX 188 


laramie, Wyoming : ae | a SCGS 
EXHIBIT 0 i 

Our Association has a letter of permission from each of the following 
Denver stations: KOA-TV, Chamnel 4, the NBC affiliates KLZ-"V, Channel 75 
the CBS affiliate; and KBIV, Channel 9, the ABC affiliate, However, 
all of these stations stipulate that permission extends only to their 
local programing. They all say that their contracts with the netiorks 
Specifically state that their approval to. grant permission to use net 
work programming RS cor.tingent on network approval, | 

In our ignorance, we wrote to all three of the networks requesting. 
their permission and stated or implied that the Denver stations were the 
closest affiliates to us. CBS and NBC en replied, and informed us 
thet KFBC, Cheyenne wes the closest affiliate to Laramie and that per 
mission was denied. In commmications with NBC and CBS we discovered 
that any station which carries network programming is an affiliate of 
that network irrespective of number of hours carrjéd. We were aware of 
a non-duolication agreement between our predecessor, Albany Hlectronies, 
and KFS8C, but were ignorant of the source and, () LoS cveenant. 

With the limited means at our Wasenosa? S sale explain 
our position to NBC and CBS and each has i Rey 7 mee the 
Denver signals only if we can agree to Dome 28. , 


programming from KFBC. 


The Board of Directors of Laramie Plains Antenna TV Association 


agrees unanimously to oppose non=dunlication of KF3C's signal under 
| 


the present circumstances for the following reasons: 


1. XFBC's signal in the iaramie area is definitely not of 
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comparable quality with that available through translators, or those 
received in the city of Laramie by the CATY system, and in some areas 
is non-existent (see Appendix "A" to this exhibit). This is due to the 
fact that KFBCts transmitter is about 2000 feet lower than the inter- 
vening mountains. Degradation of the picture ouality is even more 
important now that meny people are acquiring color TV sets. 

2. KFBC has refused to enhance its picture cuality by the use of 
translators or other means. Since KFBC insists that Leramie is in its 
market area, we feel that it is KFBC’s responsibility to bring better 
quality TV to the area. The management of KFBC has consistently turned 
down our reguest that it install a translator as now provided for by 
FCC rulings. Moreover, KFBC has seen fit to provide first c3ass signals 
to both the Scottsbluff, Nebraska and Sterling, Colorado areas. 

3. The FCC wisly recognizes the need for quality standards by 
not reauiring non-duplication by translators lying in the Grade "BY 
contour of a broadcaster, Laramie lies in KFBC'ts grade "BY contour. 

4. We feel that the Leramie area is entitled to access to 211 
of the network programming. ‘hat was considered adequate IV a few 
years ago is not adequate by 1965 standards. Ey way of comparison, 
nearly every home in Cheyenne, where KFBC is located, has an antenna 
oriented toward the Denver transmitters, even though KFBC has a prime 
signal in that arez, thereby demonstrating thet neovle demand a choice 
of 2]1 the network vrogremminz. Laramie is only about 12 or 14 miles 
farther from Phe Denver transmitters than is Cheyenne, but because of 


the interveing mountains the Denver simals cannot be received direct. 


Should Laramie residents, receiving only a Grade "3" sienal (or none 


at 211) from KFBC, be penalized simply because of disadventaseous 


tovogrerhy? 
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5. The local CATV system. offers seven channels of TV in cams 
tion with KFBC, including all three of the Denver network channels in vm eS 
question and KT, Casper which carries similar network progremuing to OC44 
that of KFBC. The CATV system serves about three times as many viewers 
in Iaramie as does the translator system and this has long since pre- 
empted most of KPRC's viewing audience which is nurnprtedly in jeopardy. 
Moreover, the CATV system is not required to non=duplicate. | 

6. The local CATV system (Laramie Commnity Iv Company), was : 
recently purchased by 2 licensed broadcaster, KUIV, Selt Lake City, Utah, 
an NBC affiliate. Te are aware of no protest being lodged by KFBC or 
by the networks over the purchase and operation of the CATV ain by 
another licensed broadcaster who is operating in direct competition ‘to 
KFBC. Should the networks and/or the FCC deny us permission to trans- 
late the Denver signals, we would be faced with a grossly unfair situation; 
to wit: it is permissible for a broadcaster, KUIV, Salt Lake City, Utah, 


some 425 miles from Laramie to take signals from Denver, Casper and 


Cheyenne and sell them to the peonle of laramie while comneting arith 
KFBC and freezing out the rural people. On the other hand, it is not 
permissible for a local non-profit association to translate the netiork 
signals from Denver and distribute them off-the-air to the Laramie plains 
area because they will be competing with a nearby broadcaster. If the 
networks can require their affiliates: namely the Denver stations, to 
refuse translator systems wmrestricted use of their Signals, why cemnot 
they exercise the same influence over an affiliate in Salt Lake city? 
There is no evidence that KF3C or the networks are attempting, to sats 


| 
“hibit the unrestricted access by the CATV system to the Denver signals 


which they would deny to our translators, 
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7. Although we are interested in providing TV service to outlying 
areas, we are also vitally dependent upon our Laramie supporters fron - 
whom we obtain more than half of our contributions for operating. If 
we are required to non-duplicate and our supporters are forced to use 
the inferior KFBC signal, we vredict we will lose a very substantial 
number of these suvporters to cable TV and may consequently have to 
discontinue our services _ We can survive only as long as our service is 
of equel or better quality than that provided by the cable system. 

8. The sole objective of the Laramie Plains Antenna IV Association 
is to bring the very best quality, all-network, advertiser-supported TV 
ances to all the people in the Laramie plains area. This includes 
many people in the City of Laramie who do not wish to pay tribute to 
the local cable system as well es the many hundreds of families who 
live on the fringes of Laramie and in the adjacent rural areas who, 


othersise would receive only one inferior quality signal or none at all, 


In view of the foregoing arguments, Laramie Plains proposes and 
would agree to the following non-duplication arrangement: 

laramie Plains Antenna TV Association would instell radio 
controlled relays at the translator site to shut off any trans- 
lator carrying network programming of KFBC, provided that KFC 
were to take whatever steps necessary to. put the taramie plains 
are2 in is grade "4" contour and further, that we would not be. 
reaguired to non-duplicate those programs wnicn the Denver stations 
carry in-color that S330 does not carry in color, 


A transmitter in Laremie would be controlled by a Simplex 


Model 91-9 time clock or eauivalent with 2 programmable drum, 


this drum to be programmed each week by personnel of KFBC, 


is 
Were KFBC to install a UNF translator, we would be glad to provide 


1 cay 
room on our lease where power is already available and assist wherever M13 


possible. | 
We feel that KFBC definitely stands to gain by this arrengenent 
whereby they will have a Grade "A" signal in the area which perforce 
will be viewed by 211 those who make use of eenetator ie: 
In conclusion, if KF3B¢ and the networks claim the Laremie plzins 
as KFBCts service area, it is incumbent on KFBC to provide a signal of 
comparable quality to that obtainable by readily available trenslater 


equipment. The public interest cannot be served when arbitrary rules 


of networks and broadcasters force people to use an inferior signal 
| 


when an excellent signal can readily be provided. 
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Laramie Plains Antenna TV Asso- 
ciation, inc. 
F.C.C. License Renewal | P. O. Box 188, Laramie, Wyoming 
Board November 18, 1965 
Appendix ''A" to Exhibit O 


As users of Laramies translator television and also as share 
holders in this non profit organization, we (approximately 30 fami- 
lies living outside the East city limits of Laramie next to the Sher- 
man mountain range which rises approx. 1800 ft. above Cheyenne, 
Wyoming) are at present receiving excellent translation of the Den- 
ver channels 4, 7 and 9. 

The City of Laramie is covered mainly by the community tele- 
vision cable system which doesn't exist outside the city limits, thus 
myself, my neighbors, and all rural families on ranches and in small 
communities in the area can only receive the translator signal. 

It is our understanding that in the renewal of the translator li- 
cense the Cheyenne station channel 5 is requesting the board to forge 
the translator system to cut programs which channel 5 is rebroad- 
casting from the Denver channels. As we of East Laramie can't re- 
ceive channel 5 due to the mountains we feel their request is not 
only unfair but also a violation of our rights as citizens to view what 
programs we wish. If the channel 5 people are so insistant on their 
request let them supply a translator on the Sherman hills to supply 
the Laramie rural area'with a picture that can be viewed. It is not 
only unfair for a station 50 miles away to control our program se- 
lection but is a violation of what this country is continuously fight- 


ing for, the rights of the people to choose their own way of life, in- 


cluding their own selection of television programs. 
Bike, Boke 
Zi li Clg 
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KOTEEN & BURT 


1000 Vermont Avenue, N.W. 
Washington, D. C. 20005 


January 10, 1966 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D.C. 20554 


In re Applications of Laramie Plains 

Antenna TV Association, Inc. for 

construction permits for new television 
translator stations (File Nos. BPTTV-2774-6) 


Dear Mr. Waple: 

On behalf of Frontier Broadcasting Company, licensee of tele- 
vision station KFBC-TV in Cheyenne, Wyoming, this will request 
that any construction permits issued in response to the above-en- 
titled applications, and any licenses to cover such construction per- 
mits, be conditioned either in accordance with the letter agreement 
of November 13, 1961, between Frontier and Albany Electronics, 
Inc., or to require the same non-duplication of the signals of KFBC- 
TV which would be required by present Commission rules of a micro- 
wave fed CATV system in Laramie, Wyoming. 

A copy of the November 13, 1961 letter agreement is set forth 
as Attachment A hereto. It was previously filed with the Commis- 
sion in the proceeding in Docket Nos. 14552-56. 

The above-entitled applications are for construction permits 
to replace and provide the same service as was proposed by pre- 
viously outstanding construction permits to Albany Electronics, 

Inc. The original file numbers for the Albany proposals were BP- 
TTV-1551, BPTTV-539 and BPTTV-540 (Call letters K0O3CH, K10BJ 
and K12CU). ‘As will be seen from Attachment A, Albany agreed to 


provide non-duplication of the KFBC-TV signals, and it was on the 


JA 11 


basis of that agreement that Frontier did not press its request which 
was made in the proceeding in Docket Nos. 14552-56 that an appropri- 
ate condition be imposed upon the Albany permits to require non-dup- 
lication in accordance with the agreement. See "Petition for Imposi- 
tion of Conditions and for Enlargement of issues" filed on March 21, 
1962. 


| 
| 
i 
[67] | 

At numerous times since then representatives of both Albany 
and of the present applicant, Laramie Plains Antenna TV Associa- | 


tion, have affirmed their willingness to provide non-duplication of | 
the KFBC-TV signals as soon as construction could be completed in: 
accordance with the applications and appropriate clock mechanisms | 
could be obtained. Recognizing the difficulties involved in financing, 
building and operating translator station, Frontier has been willing | 
to withhold insisting upon immediate non-duplication, but has consist- 
ently taken the position that the non-duplication agreement must ulti~ 
mately be complied with. 
The first time the present applicant has gone on record to the ef- 


fect that it does not agree to provide non-duplication is,sofaras 
Frontier is aware, in the above-entitled applications. We submit that 
in view of the unwillingness of the Association to agree to non-dupli- 
cation, the necessary non-duplication condition should be imposed. : 
We also call the following facts to the Commission's attention in | 
connection with this request: 

I. As the Commission's records show, Laramie and the en- 
tire Laramie area are well within the KFBC-TV Grade B contour, 
and the initial decision in Docket Nos. 14552-56 (para. 22) reflects 
the fact that "transmissions of acceptable quality are received from. 
this station in the Laramie area. . ."' 
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2. The testimony of Mr. Eliot J. White, listed in the above-en- 
titled applications as Treasurer of the Association, was given in the 
hearing in Docket Nos. 14552-56 in 1962. He testified that there was 
"what I would consider agood picture on Channel 5, good sound, good 
picture," (Tr. 1306) and that at the time of the hearing: 


"Channel 5 is still a good strong picture, how- 

ever, about three months ago there developed 

a ghost and I inquired about how to get rid of 

it and one fellow suggested that it might be 

some kind of a bounce signal, so I oriented 

my antenna in all different directions, but it 

still stays there.” (Tr. 1311) 
Frontier is of the view that reception difficulties in the Laramie area 
for KFBC-TV are largely caused by reradiation from the CATV sys- 


tem there, 
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and repeated efforts have been made to obtain relief from this sit- 
uation from the CATV system. 

3. In its ‘applications the Association complains about failures 
to require the CATV system in Laramie to provide non-duplication 
and criticizes Frontier for an apparent lack of interest in obtaining 
non-duplication there. This comment reflects a misunderstanding 
of the facts. As the Commission knows, it has not as yet exercised 
jurisdiction over non-microwave fed CATVs, and for that reason has 


not exerted any control over that CATV system. Frontier has re- 
peatedly attempted to obtain non-duplication from the CATV system 
in Lzzamie, but without success. It will tr; again, hopefully more 


ay 


successfully, as soon as the Commission announces that it has jur- 
isdiction over such systems. 

4. It is clear from the applications that the Association does not 
have rebroadcast permission and that it cannot obtain such permis- 
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sion without providing non-duplication. It seems to us perfectly Fea- 
sonable for networks and stations to take the position that they will 
not affiliate with or authorize the rebroadcast of programs by trans- 
lator stations within the service areas of regular television stations 
affiliated with the same network unless non-duplication is provided. 
If there are any questions about this matter or if the Commis- 
sion should desire further information, please communicate with this 
office. Since there is no indication of counsel for the Association, 
a copy of this letter is being sent to its president at the address on 
the application. 
Very truly yours, 
/s/ Alan ¥. Naftalin | 
Enclosure 


cc: David G. Earnshaw, President 
Laramie Plains Antenna TV Association, Inc. 
P. O. Box 188 
Laramie, Wyoming 82070 
(w/enc) 
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ATTACHMENT A 


ALBANY ELECTRONICS 
609 S. Second St. 
Laramie, Wyoming 


November 13, 1961 


William C. Grove, General Manager 

Station KFBC-TV 

Cheyenne, Wyoming 

Dear Mr. Grove: | 
This letter will constitute our agreement in the matter of the 

non-duplication of the programs carried or scheduled to be carried 

by Station KFBC-TV, by the TV translator stations operated by us 

repeating the network programs of the Denver television stations | 


JA 14 


and serving the Community of Laramie and vicinity. This is our 
assurance to you that in consideration of your not filing an objec- 
tion with the FCC to the granting of construction permits and li- 
censes for those stations, that we will, upon or prior to completion 
of installation of equipment pursuant to construction permit from 
the FCC, which will conform to the new specifications of the FCC, 
install a clock mechanism or other suitable and adequate equipment 
which will prevent the duplication of the programs carried or sched- 
uled to be carried by KFBC-TV. 

It is our understanding that KFBC-TV will undertake to mail to 
us its advance program schedules so that we can know which pro- 
grams our translators will not carry in order to accomplish the non- 
duplication. 

Both parties recognize it is in the public interest to provide as 
wide a selection of programs as possible, for free, to the listening 
public and that it is also in the public interest to non-duplicate the 


programs of the nearby station. 


ALBANY ELECTRONICS 
/s/ Donald W. Dubar 
President 
Witnessed this 13th day STATION KFBC-TV 


of November, 1961 /s/ William C. Grove 
General Manager 


Laramie, Wyoming 82070 
January 25, 1966 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C. 20554 


In re a request from Messrs. Koteen and Burt 
concerning applications of Laramie Plains An- 
tenna T.V. Association, Inc., for construction 
permits for new television translators (File 
No's. BPTTV-2774-6) 


Dear Mr. Waple: 
As president of Laramie Plains Antenna T.V. Association, Inc. 
I feel compelled to rebut the argument of Mr. Naftalin of Koteen and 
Burt, on behalf of KFBC-TV, concerning the request that we be re-| 
quired to non-duplicate the signals of KFBC-TV the sameas micro- | 
wave fed CATV system in Laramie, Wyoming. | 
I hasten to point out that we are not a microwave fed cable sys- 
tem, and do not have the technical and economic advantages attend 
ant thereto. Our Board of Directors can see no valid reason why 
the Commission should contravene its own rules specifying grade 
A contour for non-duplication by a translator and force non-dupli- | 
cation in a grade B contour. | 
Mr. Naftalin's wording in paragraph one of page two "affirmed 
their willingness to provide non-duplication. . ."" must certainly be 
changed to "reluctantly acceded to provide non-duplication" in order 
to become a true statement. While Mr. Bubar was in Laramie and | 
Albary Electronics had the construction permits we felt obliged 
though unwilling to follow the terms and agreements set forth in | 
the permit. | 
Mr. Naftalin contends that the Association has gone on record 
to the effect that it does not agree to provide non-duplication. Our 
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Association has gone on record to oppose only non-duplication which 
exceeds the Commission's requirements and which we feel is not in 
the public interest. I invite your attention to our Exhibit O wherein 
the Association proposes a non-duplication agreement to protect 
KFBC should their signal conform to Commission standards for a 
grade A contour. 

We do not doubt that the Commission's records show Laramie 
and the entire Laramie area are well within the KFBC-TV grade B 
contour. However, we feel that this fact will be of little comfort to 
the growing number of families moving to the area East of Laramie 
who simply do not receive channel 5. If we are forced by non-dup- 
lication to suspend our operations, they will have no TV whatever. 

In reference to Mr. White's testimony of over three and one-half 
years ago, we believe that the old Chinese proverb applies--to wit, 
"In the land of the blind, one-eyed man is king." It is one thing to 
compare a discernable but snowy, and often erratic, channel 5 to our 
channels 10 and 12 that were so badly interfered with by cable owned 
translators on channels 11 and 13 as to be barely discernable. It is 
another thing to compare a discernable but snowy, and often erratic, 
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channel 5 producing washed out color with channels 10 and 12 that 
are snow free and produce excellent color. As the Commission is 
no doubt aware, color is finally coming into its own and Laramie, 
Wyoming is no exception. 

Mr. Naftalin states that "Frontier is of the view that reception 


difficulties in the Laramie area for KFBC-TV are largely caused by 


reradiation from the CATV system there. . ." While we agree that 
reradiation' from the CATV system certainly does degrade KF BC's 
signal, the Association is of the view that reception difficulties in the 
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Laramie area for KFBC-TV are largely caused by 1800 feet of ele- 
vation between KF BC's transmit tower and Laramie. | 

In conclusion, we agree with Mr. Naftalin's statement that Ht | 
seems to us perfectly reasonable for networks and stations to take 
the position that they will not affiliate with or authorize the rebroad- 
cast of programs by translators within the service areas of regular 
television stations affiliated with the same network unless non-dupli- 
cation is provided." But it seems to us perfectly reasonable that the 
service provided should conform to the Commission's standards for 
non-duplication and that we should not be expected to shut off an ex: 
cellent signal for one that is substantially inferior. We further take 
note of the fact that the Commission rules specifically allow stations 
to extend their grade A contour by means of translators and express 
willingness to cooperate with KFBC to that end. 
Sincerely yours, 


/s/ David G. Earnshaw 
President 
Laramie Plains Antenna TV Association 


DGE:jz 


ce: Mr. Alan Y. Naftalin 
Koteen and Burt 
1000 Vermont Avenue, N.W. 
Washington, D. C. 20005 
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[Caption Omitted in Printing] 
MEMORANDUM OPINION AND ORDER 
Adopted June 30, 1967; Released July 3, 1967 
By the Commission: Commissioner Lee not participating; Commis- 
sioner Cox dissenting and issuing a statement; Commissioners Wads- 
worth and Johnson absent. 
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I. The Commission has before it for consideration: (a) the 


above-captioned applications filed by Laramie Plains Antenna TV As 


Association, Inc. (Laramie), on November 24, 1965; (b) its Memo- 
randum Opinion and Order in Laramie Plains Antenna TV Associa— 
tion, Inc., FCC 65-1100; (c) informal objections filed January 10, 
1966, by Frontier Broadcasting Company (Frontier), licensee of 
Station KFBC-TV, Channel 5 (ABC, CBS, NBC), Cheyenne, Wyoming, 
directed against the unconditioned grant of the above-captioned ap- 
plications; and (d) a response filed January 28, 1966, by Laramie 
directed against (c) above. 

2. The present applications propose one watt VHF television 
broadcast translator stations to serve Tie Siding, Big Laramie Val- 
ley, Laramie & Bosler, Wyoming, as follows: (BPTTV-2774): to re- 
broadcast Station KBTV, Channel 9 (ABC), Denver, Colorado, on 
Output Channel 3; (BPTTV-277 5): to rebroadcast Station KOA-TV, 
Channel 4 (NBC), Denver, Colorado, on Output Channel 10; and (BP- 
TTV-2776): to rebroadcast Station KLZ-TV, Channel 7 (CBS), Den- 
ver, Colorado, on Output Channel 12. The only predicted television 
service to this area is a predicted Grade B contour provided by Sta- 
tion KFBC-TV, Channel 5 (ABC, CBS, NBC), Cheyenne, Wyoming. 
The present applications propose to operate equipment originally 
authorized to Albany Electronics, Inc., for Translator Stations 
K03CH, KIODJ and K12CH, Laramie, Wyoming. The permits for 
these stations were subsequently deleted by the Commission. La- 
ramie, a local non-profit corporation, has acquired the equipment 
and wishes to operate it. On November 26, 1965, Laramie request- 
ed permission to 
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operate the translators pending processing of its applications. On 
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December 8, 1965, the Commission, pursuant to Section 309(f) of the 
Communications Act, authorized such operation. Laramie Plains | 
Antenna TV Association, Inc., ibid. 

3. Frontier urges that any grant of the present applications 
should be conditioned to require non-duplication of Station KFBC- 
TV's programs, either in accordance with the terms of a letter | 
agreement between Frontier and Albany Electronics, Inc., dated No- 


vember 13, 1961, or on the same terms which would be required by | 


present Commission Rules of a microwave-fed community antenna 
television system (CATV) in Laramie, Wyoming.) Although Lara- 
mie wishes to operate equipment formerly authorized to Albany 
Electronics, Inc., it has acquired only the equipment from that or- 
ganization and, rather than seek to acquire its permits, has applied | 
for new construction permits in its own right. Consequently, there | 
is no privity of licensee responsibility between Laramie and Albany | 
Electronics, Inc., which could bind Laramie to the terms of the 1961) 
agreement. | 
4. Frontier's alternative request is that these applications be 
granted subject to the same non-duplication requirement presently i 
imposed on microwave-fed CATV systems. Frontier's only factual 
allegations in support of this request are that Station KFBC-TV 
places a predicted Grade B contour over this area and that "trans- | 


missions of acceptable quality are received in this area". On March 
8, 1966, the Commission released its Second Report and Order in 
Docket No. 14895, 2 FCC 2d 725, 6 RR 2d 1717, in which it announced 
that it was modifying its interim translator policy and that it did not | 
"believe it appropriate to follow any general policy of requiring a | 
non-duplication condition where the translator applicant is not a i 


liowever, Frontier has not addressed itself to Laramie's alle-| 
gation that Station KFBC-TV cannot be received in portions of Lara- 
mie reached by the translators. 
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broadcast licensee, e.g., 2 community sponsored translator." The 
Commission does not believe Frontier's factual allegations require 
a departure from this policy. 

5. Frontier's final argument is based on the fact that in its ap- 
plications Laramie indicates that although it has written consent to 
rebroadcast the Denver stations, each of these stations conditioned 
its consent by stipulating that its permission extended only to its lo- 
cal programming, and that Laramie would have to obtain network 
consent in order to rebroadcast network programs. Further, Lara- 
mie states that it has been informed by the CBS and NBC networks 
that Station KFBC-TV is their closest affiliate and that, therefore, 
they will not grant rebroadcast consent unless Laramie agrees not 
to duplicate Station KFBC-TV. Consequently, Frontier urges that 
Laramie does not have rebroadcast permission and that it cannot 
obtain such permission without providing non-duplication protection 
for Station KFBC-TV. 

6. We think that it is clear that, for each application, Laramie 
has received the requisite rebroadcast consent within the meaning of 
Section 325(a) of the Communications Act, irrespective of the fact 


that such consents may have been conditioned by the consenting sta- 


tions for 


[74] 


their own benefit. Millers River Translators, Inc., FCC 63-504, 25 
RR 516, affirmed on other grounds, sub nom Springfield Television 
Broadcasting Corporation v. Federal Communications Commission, 
117 U.S. App. D.C. 214, 328 F 2d 186, 1 RR 2d 2083. The only ques- 
tion is the extent of the rebroadcast consent. Since the proposed pri- 
mary stations have expressly limited rebroadcast consent to their 
local programs, it may well be that, in order to obtain rebroadcast 
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consent for network programs, Laramie need only to agree to pro- 
vide non-duplication protection for Station KFBC-TV. The solution 
to the problem is, therefore, in Laramie's hands. Consistent with 
our policy of not imposing non-duplication conditions on community- 
type translators, announced in the Second Report and Order , Supra, 
we will not impose such a condition in this case. 

In view of the foregoing, the Commission finds that no substan- 
tial or material questions of fact have been raised and that grant of 


the applications would serve the public interest, convenience and 
necessity. 

Accordingly, IT IS ORDERED, That the informal objections filed 
herein by Frontier Broadcasting Company ARE DENIED, and the 
above-captioned applications of Laramie Plains Antenna TV Asso- 
ciation, Inc., ARE GRANTED in accordance with Bpectsscacione to be 
issued. 

*FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Secretary 


*See attached Statement of Commissioner Cox 


cc: Frontier Broadcasting Company 
Koteen & Burt 
Laramie Plains Antenna TV Association, Inc. 


Copies sent 7-6-67. 
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DISSENTING STATEMENT OF COMMISSIONER 
KENNETH A, COX 


I dissent. In the first place, I believe the Commission should 
impose non-duplication conditions on translators in cases such as 


this. The translators here involved will serve communities within 
the Grade B contour of KFBC-TV in Cheyenne, Wyoming. They will 
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supply the signals of the three network affiliated stations in Denver 
to some 6600 homes, or something more than 4.6% the net weekly 
circulation of the Cheyenne station, Our rules require the CATV 
system in Laramie to protect KFBC's program exclusivity, and the 
same policy considerations should lead us to require non-duplication 
by translators as well. 

Quite aside from this, I believe that the majority is misapplying 
the rebroadcast consent requirement of Section 325 of the Communi- 
cations Act, which prohibits a broadcast station from rebroadcasting 
the programs of another station "without the express consent of the 
originating station.” I think this was intended to prevent the pirating 
of programs by stations who had made no arrangements for their 
use. We have implemented this statutory provision, insofar as trans— 
lators are concerned, in Section 74.784(b) of our rules, which reads 
as follows: 


't(h) The licensee of a television broad- 
cast translator station shall not rebroadcast 
the programs of any television broadcast sta- 
tion or other television broadcast translator 
station without obtaining prior consent of the 
station whose signals or programs are pro- 
posed to be retransmitted. The Commission 
shall be notified of the call letters of each sta— 
tion rebroadcast and the licensee of the televi- 
sion broadcast translator station shall certify 
that written consent has been received from 
the licensee of the station whose programs are 
retransmitted." 


It is clear that in this case the applicant has obtained consent of the 
Denver stations only insofar as their local programming is con- 
cerned, and that it was told that it would have to obtain network con- 


sent to rebroadcast network programs. Since the applicant has only 
partially satisfied the rule, I urged that our order indicate that it 
can only rebroadcast the local programs for which it has obtained 
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consent, and that it cannot carry the network programs of the Den- 
ver stations unless and until it demonstrates that it has obtained the 
consent of the respective networks to such use of their program | 
properties. Instead, the majority says only that "it may well be that, 
in order to obtain rebroadcast consent for network programs, Lara- 
mie need only to agree to provide non-duplication protection for Sta- 
tion KFBC-TV." (Emphasis supplied). I don't understand this inyol- 
uted, conditional handling of the matter. I am afraid that the earlier 
statement "that, for each application, Laramie has received the re- 
quisite rebroadcast consent within the meaning of Section 325(a) of 
the Communications Act, irrespective of the fact that such consents 
may have been conditioned by the consenting stations for their own 
benefits" will be construed by the applicant as meaning that it has 

no further obligation to the Commission with respect to obtaining 


additional rebroadcast consent. : | 


[76] : 

If applicant carries network programming without the consent 
of the network because of the vagueness of the majority's order, then 
the Commission will have induced, and condoned, a clear violation of 
Section 325. If the majority does not intend this and believes that the 
applicant should get the network's consent before using their pro- 
gramming, it should say so unequivocally. If it really wishes to per- 


mit applicant to ignore Section 325, I think it is winking at violation 


of the Act, as well as the property rights of the networks and of 
KFBC-TV. 
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In re Applications of: F.0 2. 
UrFicl GF fig SECRETARY 


File No. BPTTV-2774 


LARAMIE PLAINS ANTENNA TV ASSOCIATION, 
INC. 

Tie Siding, Big Laramie Valley, Laramie,and 
Bosler, Wyoming 


LARAMIE PLAINS ANTENNA TV ASSOCIATION, 
INC. 

Tie Siding, Big Laramie Valley, Laramie and 
Bosler, Wyoming 


File No. BPTTV-2775 
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LARAMIE PLAINS ANTENNA TV ASSOCIATION, File No. BPTTV-2776 
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Bosler, Wyoming ) has A 
25 Cle 

- a “4 


For Construction Permits for New VHF ) 
Television Broadcast Translator Stations ) 


PETITION OF FRONTIER BROADCASTING COMPANY 
FOR RECONSIDERATION AND FORISSUANCE OF 
ORDER TO SHOW CAUSE 


Frontier Broadcasting Company (Frontier), licensee of television 


station KFBC-TV, Cheyenne, Wyoming, files herewith by its attorneys, 
its petition for reconsideration of ‘tte Commission's Memorandum Opinion 
and Order (FCC 67-773) released July 3, 1967, granting the above-captione 


applications of Laramie Plains Antenna TV Association, Inc. (Association) 
: | 
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for translators at Laramie, Wyoming. Frontier requests that the Commis- 


sion grant the following relief: 
(a) Set aside its action of June 30, 1967, granting Associa- 


tion's translator applications and regrant the applications with | 


conditions prohibiting same-day duplication on the translators 

. ~ | 
. < | 
of programs broadcast by station KFBC-TV, Cheyenne; and 


(b) Issue an order directing Association to show cause why 


it should not cease and desist its present operation of the Laramie 
| 


translators in direct violation of Section 325(a) of the Communica- 
| 
tions Act. 


, | 
Association's three applications granted June 30, 1967, sought au- 


thority to operate translator facilities formerly licensed to Albany Elec- 
| 


had long since expired and had, in fact, been d 


| 
tronics, Inc., at Laramie, Wyoming. The yy translator licenses 


eted by the Commission. 


For a time, Association operated the translators under special temporary 


authority granted pursuant to Section 309(£) of the Communications Act. 


However, even this authority expired more than a year prior to the Com- 
| 


mission's recent grant and, during the intervening period, Association 
- ° | 
| 
- operated the translators with no license at all. The three translators re- 


broadcast the full schedule of the three Denver, Colorado, network af- 


filiates. 
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Frontier is the licensee of station KFBC-TV, ‘Cheyenne, Wyoming, 
an affiliate of all three major television networks. In granting Associa- 
tion's application, the Commission denied Frontier's request that the 
grants be conditioned to prohibit mens of programs from the Den- 
ver stations which duplicate, on the same day, programs broadcast by 
KFBG-TV. The Commission refused to require such non-duplication 


even though the record'was clear that Association had obtained rebroad- 


A 


; 4 
cast consent from the three’Denver stations only with respect to the local 
programs originated at those stations. Association itself admitted that 
the stations had not granted rebroadcast consent as to their network pro- 
grams and that at least two of the networks had explicitly declined to 
grant rebroadcast consent on the ground that their nearest affiliate was 
KFBC-TV. 

The Commission's Memorandum Opinion and Order of July 3 
recognized these undisputed facts, but dealt with them in a manner which 
may most charitably be described as confusing. The opinion stated 
(paragraph 6): 

"We think that itis clear that, for each application, Lara- 

mie has received the requisite rebroadcast consent within the 
meanir~ of Section 325(a) of the Communications Act, irrespec- 
tive of the fact that such consents may have been conditioned by 
the consenting station! for their own benefit. . . The only ques- 
tion is the extent of the rebroadcast consent. .Since the pro- 


posed primary stations have expressly limited rebroadcast con- 
sent to their local programs, it may well be that in order to 
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obtain rebroadcast consent for network programs, Laramie 
need only to agree to provide non-duplication protection for 
station KFBC-TV. The solution to the problem is, there- 
fore, in Laramie's hands, " 


"5 
Although we think it clear that the Commission did not SECS to au- 


thorize rebroadcast of any network programs for which Association lacked 


rebroadcast consent, the manner in which the Commission stated that in- 


tention is anything but clear. Commissioner Cox's dissenting statement 


characterized the Commission's handling of the matter as "involuted. * If 


anything, that is a restrained description of the paragraph we have quoted 
above - a paragraph which begins by saying that Association has the “re- 
quisite ‘rebroadcast consent" required by Section 325(a), but ends by add- 


: : | 
ing that Association 'may well" have to agree to provide non-duplication 


| 
for KFBC-TV in order to rebroadcast the great majority of the programs 


Association clearly planned to carry. 
Particularly ambigious and distressing is the Commission's, state- 


ment that "the solution to the problem is, therefore, in [Association's] 
| 
hands. " Association's continuing course of conduct and its filings before 


the Commission have made clear its idea ‘of the final solution to the. 


Laramie translator problem. Despite its lack of rebroadcast consent 


| 
for network programs, Association has rebroadcast all network programs 


| 
from the Denver stations in the past and is doing so now. Without further 
| 


action by the Commission, we have no doubt that it will continue to do so 


in the future. 
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Exhibit 1 hereto is the affidavit of William C. Grove: Vice Presi- 
dent of Frontier Broadcasting Company and General Manager of Station 
KFBC-TV. Mr. Grove ‘states that he, or Frontier's President, Mr. 
Robert C. McCraken, have eecently spoken with responsible reerent 
of the three Denver network stations. In each case, it was confirmed that 
the respective station has peenied rebroadcast consent only with respect 
to programs originating at the station, that rebroadcast consent has not 
been granted with respect to network programs, and that the station would 
continue to follow network policy on the matter in the future. In addition, 
Mr. Grove has (since the release of the Commission's June 30 Memoran- 
dum Opinion and Order), spoken by telephone with responsible executives 
in the Station Relations Departments of each of the three major television 
networks in New York. In each case, Mr. Grove was told that the net- 
work has not granted rebroadcast permission to Association and will not 
do so as to any network programs broadcast by KFBC-TV. 

On July 13, 1967, Mr. Grove wrote a letter ommacetne this mat- 
ter to Association. (Exhibit 1, Attachment A). In the letter, Mr. Grove 
renewed his request for non-duplication protection for those network 
nrograms carried by KFBC-TV, and only for those network programs. 
Mr. Grove also stated that Frontier would be glad to cooperate with 


Association in obtaining network consent for Association to carry all 
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network programs not carried by KFBC-TV. Thus far, Frontier has re-" 


ceived no reply to Mr. Grove's letter. 
Non-duplication in Laramie is extremely important to Frontier. 


_ The city of Laramie constitutes almost the entire population of Albany 


County, which adjoins KFBC-TV's home county. Laramie is the second 


largest Wyoming community within the service area of KFBC-TV. | Yet, 
' > | 
as stated in Mr. Grove's affidavit, Frontier has had only minimal success 


| 
over the years in selling advertising in Laramie, despite intensive efforts 
| 


to do so. Indeed, on the American Research Bureau's map depicting U. S. 
television market areas of dominant influence, 1966-67, Albany County is 


credited to the more distant Denver stations and not to KFBC-TV. | (See 


| 
Grove affidavit, Attachment B). ‘ | 


| : 
The reason for KFBC-TV's poor showing in Albany County is clear. 
| 


Although KFBC-TV is the only full fledged pce station which can be 
1/ sue 


received off-the-air in Laramie, most residents of that community 
supplement their television viewing in one of two ways. Approximately 

3, 800 Laramie pesiicnts subscribe to a CATV system carrying distant 
signals from Denver, Colorado, and from: Casper, Wyoming. Other Lara- 


: a Se 2 
mie residents watch the Denver stations via Association's translators. 
“ | 


1/ See Initial Decision of Hearing Examiner Asher H. Ende, (FCC 
i 63D-35) in the proceeding in Docket Nos. 14552-56, Findings 15-23. 


0684 
Both the CATV system and the translators duplicate all of KFBC-TV's 
network oe are with programs relayed from the Denver network sta- — 
tions and, in addition, the CATV system duplicates many of KFBC-TV's 
network programs a second time with programs imported from a Casper, 
Wyoming, station. The effect of this massive duplication has been the 
loss of Albany County to KFBC-TV. See Grove affidavit, p. 3. 


Now pending before the Commission is a petition for "temporary" 


waiver of the non dept teen filed by the Laramie CATV operator. 


In that petition, the CATV operator states that it would be willing to pro- 
vide non-duplication protection voluntarily, if the three Laramie transla- 
ioe would do the same. Failing this, the CATV operator asserts that it 
‘will not provide non-duplication protection for competitive reasons. Yet 
Association, on the other hand, has told the Commission that it cannot 
provide non-duplication protection for KFBC-TV because the CATV sys- 
tem does not provide such protection. 

Frontier does not accept either of these claims. It views them 
as no more than convenient excuses for non-compliance with the ‘Com- 
mission's rules and, in the case of the translators, for violation of the 


Communications Act. Yet, both Association and the CATV operator have 


invoked these lame excuses with apparent success thus far. The 


2/7 See Exhibit O to Association's applications. 
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Commission's failure or unwillingness to act has provided tacit sanction 


for continuance of an elaborate Gaston-Alphonse charade, cheerfully 


played out atop the prostrate form of KFBC-TV. 


The Commission cannot allow this state of affairs to continue, 


particularly when Association is and has been operating in plain violation 
of the law. The Commission's Memorandum Opinion and Order. of J une 

: | 
30, 1967, did not end Association's violations of Section 325(a), an un- 


: : | 
surprising fact in view of the obscurely worded nature of that document. 


The law in this case is plain and the Commission should be clear in say- 

me that the law will be enforced, _For these reasons, Frontier requests 
that the Commission: : 
(a) Set anaes its action of June 30, 1967, granting Associa- | 

tion's translator applications and regrant the applications with 

conditions prohibiting same-day duplication on the translators 


of programs broadcast by station KFBC-TV, Cheyenne; and | 
; | 


(b) Issue an order directing Association to show cause why | 


it should not cease and desist its present operation of the Laramie 
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translators in direct violation of Section 325(a) of the Communi- 
cations Act. 


Respectfully submitted, 


FRONTIER BROADCASTING COMPANY 


OEE L FARTS 


Arthur B. Goodkind 

Koteen & Burt 

1000 Vermont Avenue, N. W. 
Washington, D. C. 20005 


Its Attorneys 


August 2, 1967 


AFFIDAVIT 


County of Laramie ) 
) ss: 
State of Wyoming ) 


William C., Grove, of lawful age, being duly sworn upon oath, 


poses and says: 


1. Iam Vice President of Frontier Broadcasting Company, licensee 


of television station KFBC-TV, Cheyenne, Wyoming, and Iam General 
| 


Manager of KFBC-TV. Station KFBC-TV is affiliated with all three major 
| 
i 
television networks and broadcasts programs of all three networks, 
- : : | 
2. On July 3, 1967, the Commission granted three applications 


(BPTTV-2774 through 2776) for translator stations at Laramie, Wyoming, 

te be operated by Laramie Plains Antenna TV Asbociation, Inc. Doreen 

tion). Each of these translator stations is currently in operation. It is 

my understanding that each translator rebroadcasts the programs of one 

of the three Denver, Colorado, network affiliates, and that none of the 

three translators deletes any network program broadcast by any of the Den- 

| ver stations. Many of the network programs rebroadcast by the translators 

thus duplicate, on the same day, programs broadcast by KFBC-TV. | 
3. Subsequent to release of the Commission's order granting the 


translator applications, either I, or Robert S. McCraken, President of 
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Frontier, spoke with responsible management at each of the three Denver 
network affiliates. In each case, we were told that rebroadcast permission 
had been granted to the Laramie translators only with respect to programs 
originating at the Denver stations, and not with respect to network pro- 
grams broadcast by the respective stations, and that the stations would 
continue to follow network policy in the matter. 

4. Subsequent to release of the Commission's order granting the 
Laramie translators, I also spoke by telephone to responsible executives, 
in New York, in the Station Relations Departments ofeach of the three major 
television networks. It is my understanding that this is the Department in 
nade event responsible for authorizing the grant of rebroadcast consent 
to translators. In each case, I was told that the respective network had 
not granted rebroadcast consent to the Laramie pearniatore and that such 
rebroadcast consent would not be granted as to any network program broad- 
cast by station KFBC-TV. 


5. On July 13, 1967, I sent Laramie Plains Antenna TV Association 


a letter, a copy of whichis Attachment A hereto. We have received no re-- 


ply to this letter. As stated in the letter, Frontier stands ready to cooperate 
with Laramie Plains Antenna TV Association in trying to obtain network 
pernussion for the translators to carry any network program not carried 


by KFBC-TV. 


0USG 
6. Laramie is the second largest Wyocine community within the 
service area of KFBC-TV. Laramie is in, and contains the bulk of the 
‘population of Albany County, the county adjacent to KFBC-TV's Roms 
county. Although the community is within KFBC-TV's Grade B signal 


contour and KF BC-TV places an adequate signal into Laramie, Frontier 
Is 


has had minimal success in deriving advertising revenues from Laramie 


despite intensive efforts todo so. As shown by Attachment B hereto, 
Albany County has been included in the "Area of Dominant Influence" 

of the Denver television stations by the American Research Bureau, | al- 
though these stations are far more distant from the county and its ion 
city, ‘Laramie, than is KFBC-TV. It is my opinion that the inclusion of 
Albany County in the Denver Area of Dominant Influence is attributable 
primarily to duplication of KFBC-TV's PECLSORES in Laramie by the 
Laramie translators and CATV system. | 

| 

7 The foregoing is true and correct based on my personal know - 


ledge. 


Notary Public 


My Commission expires: 


Attachment A 


July 13, 1967 


Laramie Plains Antenna TV Association 
P. O. Box 188 
Laramie, Wyoming 


Gentlemen: 


You have no doubt received a copy of the FCC's Memorandum, Opinion and 
Order adopted June 30, 1967 and released July 3, 1967. 


In the opinion of our attorneys, this Order requires you to obtain specific 
permission to carry network programs and prohibits you from doing so 
until such permission is obtained. 


It is apparent, therefore, that it is necessary for you to non-duplicate 
KFBC-TV. You are well aware that there is an agreement to this effect 
and I am sure you are also aware that it was only after great expense on 

our part that we were able to get the interference that was caused for years 
by translators operated by Collier to be eliminated. We feel that you should 
now, without delay, afford us this reasonable non-duplication protection. 
Please remember that KFBC-TV is a Wyoming owned and operated company 
and that the severe competition that we suffer from the duplication of our. 
programs from the Denver stations has a strong adverse effect upon us. 


As you know, our interest is to get non-duplication of the network programs 
that we do carry and if you would like we will be glad to cooperate with you 
in tryit.g to obtain for your network permis sion for you to carry the network 


programs we do not carry. 


It would be appreciated if you would tell us of your intentions, 


Sincerely yours, 


KFBC-TV 


William C. Grove 
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Before the 
COMMUNICATIONS COMMISSION 
Washington, D. C. 2055+ 


ramie Plains Antenna TV Association 
e Nos. BPTIV-2774, BPTIV-2775, BPTTV-2776 
casting Company's Petition-for Reconsideration 


We will be brief and to the point in answering Frontier Broadeasting's 


latest filing. As is pointed out in the FCC's opinion and order of June 30, 
1967 granting Iaranie’s applications, Frontier has not addressed itself to 
Iaramie's allegation that station KFBC-TV cannot be received in parts of 
Laramie. This is the crux of the matter, and it is, therefore, to be expected 
that Koteen & Burt, attorneys: for Frontier, would once again ignore this 
all-overriding fact by throwing up a smoke screen of complete irpelavancy. 

“Predicted” grade B contour is wholly fictional, Gentlemen. It's what 
is out there where the viewer is that counts. Isn't it significant that | 
all the persons who insist that Frontier's signals are adequate for non-~ 
duplication (Mr. Grove, attorneys for Koteen & Burt, and yes, even Comis- 
sioner Cox) have never had to oar Frontier's reception in the Laramie 
area? And believe us it is badl t 

We have made numerous surveys that confirm tne inadequacy of KFBC's 
signal, For example, as recently as July 24, 1967 we made a field strength 
survey, that shows that in numerous ESE ee the City of laramie 
and in adjacent rural areas, KFBC's (Channel 5), are less than 25 microvolts 
video (equivalent dipole).3/ Our technician characterizes these signals 
ac deep fringe reception. This poori reception is understande>” ~ when it is 
realized that KFBC's transmitting antennas are at approximately tie same 
elevation as the ground level in Laramie, and that a nearly 2000 foot 
mountain range intervenes. Incidentally, we have also made numerous checks 


with rabbit ears adjusted to Channel 5's wave length and find that there 


is absolutely no observable picture or sound. Even in a.grade B aio 
some signal should be observable, | 
Frontier is trying to force us to buy a dead horse- that no amount of 
cagy argument can possibly congure back to life. Iaramie is winter 
country so that people in these parts see plenty of snow without having 


to watch "Gunsmoke" through a howling blizzard of "snow" on the television 
: | 
set. 


Your decision to grant permits was wholly in the public interest. 
Any change would be very detrimental. | 


1/ Signals were measured with a Jerrold Pix 75, eight element yagi all- 
channel (VHF) antenna, at 30 feet above ground, Antenna rated at 
9 DB power gain over dipole, Readings with a Jerrold 7043 field 
. strength meter, Hany readings at different locations were less than 
100 microvolts, For example, in the 2100 block on: Rainbow Street in 
southeast Laramie, only 70 microvolts video, 20/audio were received 
for an equivalent dipole of (70/3). only 23 Av video. Several readings 
in eel areas were even lower than this, | 


Respectfully submitted, | 


Iaramie Plains Antenna TV Association 


2 (UR, eS | 
se David G, Earnshaw, Directoy 
ce: Frontier Broadcasting. . ) 
Cheyenne, Wyoming 


Koteen & Burt 


1000 Vermont AVe. N.W. 
Washington, D.C. 


August 11, 1967 
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‘In re Applications of: 
LARAMIE PLAINS ANTENNA TV ASSOCIATION, . BPTTV-2774 
INC. 

Tie Siding, Big Laramie Valley, Laramie and 
Bosler, Wyoming 

LARAMIE PLAINS ANTENNA TV ASSOCIATION, File No. BPTTV-2775 
INC. 

Tie Siding, Big Laramie VO PE Laramie and 
Bosler, Wyoming 


® 


LARAMIE PLAINS ANTENNA TV ASSOCIATION, File No. BPTTV-2776 


Tie Siding, Big Laramie Valley, Laramie and 
Bosler, Wyoming 


For Construction Permits for New VHF 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


RESPONSE OF FRONTIER BROADCASTING 
COMPANY TO STATEMENT OF LARAMIE 
PLAINS ANTENNA TV ASSOCIATION 
Frontier Broadcasting Company (Frontier), licensee of television 
—_—_ ; 
station KFBC-TV, Cheyenne, Wyoming, files herewith by its attorneys, 
its response to the informal statement dated August 11, 1967, of Laramie 
Plains Antenna TV Association (Association). 
On August 2, 1967, Frontier filed a petition for reconsideration 


of Commission action granting the three applications of Association listed 
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above for translators at Laramie, Wyoming. Frontier also requested that 
the Commission issue an order directing Association to show cause why it 


should not cease and desist its present operation of the three translators in 
: agen 


direct violation of Section 325(a) of the Communications Act. Association 


has now fileda brief statement, apparently in response to Pees peti- 
tion. | 

Association's statement does not answer the most serious charges : 
in Frontier's petition. Association still makes no claim that it has re- 
ceived rebroadcast consent for network programs originated at the Denver 
stations and it does not deny that it is now rebroadcasting such saoeans 
without consent. Nor does Association offer any reason why it should not 
be ordered to cease and desist violating Section 325(a) of the Communica- 

| 

tions Act. 

Association's current statement is devoted entirely to assertions 
concerning KFBC-TV's signal quality in Laramie. Although metecence is 


made to measurements alleged to have been taken at Laramie, Associa- 


tion has not supported these references with any engineering statement 


and they must, therefore, be disregarded. The last reliable evidence 


| 
concerning KFBC-TV's signal in Laramie was presented in Laramie, 
eel 


Community TV Company (FCC 63D-35, Docket Nos. 14552-56), a hear- 


ing held in Laramie itself. On the basis of that evidence, Hearing Ex- 


aminer Asher H. Ende found (Finding 22): 


0C38 


"Insofar as Station KFBC-TV, Cheyenne, (Channel 5) is 
concerned, the record is clear and it is found that transmis- 
sions of acceptable quality are received from this station in 
the Laramie area; that Laramie lies within the calculated 
Grade B contour of the station; and that most roof-top antennas 
in Laramie are pointed toward Cheyenne. "' 

We note finally that one of the prime arguments used in the past by 
Association to justify its duplication of KFBC-TV's network programshas 
now evaporated. Since the filing of Frontier's petition for reconsideration, 
the Commission has adopted a Memorandum Opinion and Order (FCC 67- 
939) denying a request by the Laramie CATV system for waiver of the 
non-duplication rules. Association can thus no longer claim that it must 
duplicate KFBC-TV's programs onthe translators because of the necessity 
to compete with a CATV system which does not provide such non-duplica- 


tion. 


Respectfully submitted, 


Arthur B. Goodkind 


Koteen & Burt 
1000 Vermont Avenue, N.W. 
Washington, D. C. 20005 


August 23, 1967 Its Attorneys 
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[LOI] 
[Caption Omitted in Printing] 
MEMORANDUM OPINION AND ORDER 


| 
Adopted: December 13,1967 Released: January 12, 1968 | 


By the Commission: Commissioner Cox dissenting and 
issuing a statement; 
Commissioner Johnson concurring 
in the result. 


1. The Commission has before it for consideration the above- 


captioned applications of Laramie Plains Antenna TV Association, 
Inc., requesting construction permits for new VHF television broad- 
cast translator stations to serve various communities in the general 
area of Laramie, Wyoming; a Petition for Reconsideration, filed 
August 2, 1967, by Frontier Broadcasting Company, licensee of Tele- 
vision Broadcast Station KFBC-TV, Channel 5, Cheyenne, Wyoming 
requesting reconsideration of the Commission's action of June 30, 
1967, granting without hearing the above-captioned applications and 
denying the informal objections filed by Frontier (Laramie Plain: s 
Antenna TV Association, Inc., 8 FCC 2d 884, 11 RR 2d 234 ), and 
various pleadings filed in connection therewith.” 

2. Although Frontier does not allege that it is a "person ag- 
grieved or whose interests are adversely affected" within the mean- 
ing of Section 405 of the Communications Act of 1934, as amended, 
we will consider its request for reconsideration as one filed pursu- 
ant to the Act and, in this basis, we find that Frontier has standing. 

Ithe Petition for Reconsideration also requests that an order 
be issued to the applicant (Laramie) requiring it to show cause why 
it should not be compelled to cease and desist operation of the trans- 


lators in a manner violative of Section 325(a) of the Communications 
Act of 1934, as amended. 


2-The Commission also has before it for consideration a plead- 
ing filed August 14, 1967, by Laramie in response to the petitioniand 
a reply thereto, filed August 23, 1967 by Frontier. 
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3. Frontier alleges that the Commission erred in finding that 
Laramie had rebroadcast consent sufficient to satisfy the require- 
ments of Section 325(a) of the Communications Act? and Section 74.- 
784(b) of the Commission's Rules* from the three Denver, Colorado, 
television stations whose programming is to be rebroadcast by the 
translators. Frontier has also stated that our holding in Laramie 
Plains Antenna TV Association, Inc., supra, is confusing and leaves 
in doubt whether Laramie may lawfully rebroadcast the network 
programming of the Denver stations. Finally, Frontier again re- 
quests that we impose same-day non-duplication conditions on grant 
of the translator applications. It is undisputed that Laramie has re- 
ceived the consent of the Denver stations to rebroadcast non-net- 
work programming, but was advised by the stations that they could 


not give consent to rebroadcast network programming.” We held 


3 section 325(a) of the Communications Act provides, in per- 
tinent part: 


'. . . nor shall any broadcasting station rebroad- 
cast the program or any part thereof of another 
broadcasting station without the express author- 
ity of the originating station.” 


4 Section 74.784(b) of the Commission's Rules provides: 


"The licensee of a television broadcast translator 
station shall not rebroadcast the programs of any 
television broadcast station or other television 
broadcast translator station without obtaining prior 
consent of the station whose signals or programs 
are proposed to be retransmitted. The Commis- 
sion shall be notified of the call ietters of each sta- 
tion rebroadcast and the licensee of the television 
broadcast translator station shall certify that writ- 
ten consent has been received from the licensee of 
the station whose programs are retransmitted." 


>Station KFBC-TV broadcasts the programming of the three ma- 
jor networks. 
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that such consent was sufficient to satisfy the Communications Act 
and our rules. | 

4, The consent which the Denver stations have given to Lara- 
mie is sufficient to satisfy the requirements of Section 325(a) of the 
Communications Act because it constitutes permission by the orig- 
inating stations to rebroadcast the transmitted signals of those sta- 
tions, although the stations have pointed out that they could not grant 
authority to rebroadcast programs in which the networks or other 
program suppliers had property rights. The Communications Act 
speaks in terms of requiring the ". . . . . express authority of the 
originating station" (emphasis supplied) and discloses no intention 
that the consent of anyone other than the originating station be ob- 
tained. The Commission, in its Memorandum Opinion and Order in 
Docket No. 9808 (I RR 91:1136) defined the term "originating sta- 
tion" as: ''. . . the station whose signal is received and transmitted 
either simultaneously or at a later time." 

[103] : 

The Commission considered the question of rebroadcast consent in 
its Report and Order in Docket No. 9808 (I RR 91.1131), including 
the pertinent legislative history of this portion of the Communica- 


tions Act and said: | 
"Tt thus appears from the foregoing that Congress 
intended Section 28 [of the Radio Act of 1927] to 
require the consent of the station whose signal is 
received and retransmitted. It appears that the 
purpose of the provision was to protect the rights 
of those having property rights in programs. At the 
time Congress acted upon the matter the beneficiary 
of this protection was normally the station whose 
broadcast signals was involved. But today, the sta- | 
tion whose signal is rebroadcast frequently does not, 
own the property rights in the program. Indeed, 
none of the stations in a network may own the prop- 
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erty rights in the program. Since Section 325 (a) 

does not purport to alter or define the property 

rights in program material, in some cases the con- 

sent given under the Section may be of little value 

as authority for the rebroadcast of a program be- 

cause of the station's lack of right to give consent 

to a third party for the use of someone else's prop- 

erty. To the extent that Section 325 (a) may no longer 

accurately reflect present conditions or effectively 

carry out the original intent of Congress, the amend- 

ment of the section, or its repeal insofar as it per- 

tains to rebroadcasts, is a matter requiring legis— 

lative action.” 
In that same proceeding, we stated that we believed that Section 325 
(a) requires the consent of the station whose signal is rebroadcast, 
even in cases where property rights in the program material may 
rest elsewhere. In construing the statute, we held that "The statute 
refers only, and specifically, to broadcast stations." 

5. In the matter now before us, we simply hold that consent 
only of the station whose signal is to be rebroadcast is required to 
satisfy the statute, recognizing that the consent given in this partic- 
ular case ". . . may be of little value as authority for the rebroad- 
cast of a program because of the station's lack of right to give con- 
sent to a third party for the use of someone else's property."’ We 
believe that such consent of the station, while limited in some re- 
spects, was given. As to the limitations, even if the consents given 
by the Denver stations were not sufficient to satisfy the statute, we 
are of the view that the public interest would require their consent 
in this respect in any event. Here is a situation where a non-li- 
censee owned, non-profit, community-type organization seeks au- 
thority to bring to an isolated, remote area needed television net- 


work service which is not presently available. It is stated that La- 


S channel Seven, Inc. (KLTV), FCC 64-942, 3 RR 2d 680 KAKE- 
TV and Radio Inc. 8 FCC 2d 1119, 10 RR 2d 799. <= 
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ramie provides the only translator service to the area and although 
the area is within the predicted Grade B contour of Station KFBC- 
TV, signals of that station cannot be received in portions of Lara~ 
mie reached by the translators. We found that ''. . . failure to re- 
store [the translator] service to Laramie would have an adverse ef- 
fect on the public interest" (Laramie Plains Antenna TV Association, 
Inc., FCC 65-1100, 6 RR 2d 679) and granted temporary operating 


authority in order to enable the 


[104] | 
translators to provide a much-needed service. Furthermore, it is 
obvious that, as a station broadcasting the programs of the three ma- 
jor television networks, Station KFBC-TV cannot offer to the area 
the broad spectrum of program fare which would be available by 
translators rebroadcasting the programs of three separate nebwork- 
affiliated stations. 
6. We affirm our prior holding upon the basis of the frencing 
discussion. This means that Laramie has no further obligation to 
the Commission with respect to obtaining additional rebroadcast; con- 
sent. Since Frontier has offered no new facts or arguments to 
change our holding that we should not impose non-duplication condi- 


tions upon these translators, we adhere to our prior holding in this 
respect also. | 
Accordingly, IT IS GRANTED, That the Petition for Reconsid- 
eration and for Issuance of Order to Show Cause, filed herein by 
Frontier Broadcasting Company, IS DENIED. ! 
FEDERAL COMMUNICATIONS COMMISSION 


/s/ Ben F. Waple 
Secretary 


Laramie Plains Antenna 
TV Association 

Haley, Bader & Putts 
Koteen & Burt 

Station KFBC-TV 


Copy sent to Alan Y. Naftalin, Esq. 1-31-68. 
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DISSENTING STATEMENT OF COMMISSIONER 
KENNETH A. COX 

I think the majority has not just repeated the error contained 
in its original ruling in this matter — it has compounded it. In the 
first place, while it clarifies its earlier decision with respect to the 
issue of rebroadcast consent, I think it gravely impairs the protec- 
tion afforded by Section 325(a) of the Communications Act. Second- 
ly, it perpetuates its erroneous ruling that the translators should 
not be required to protect the program exclusivity of KFBC-TV. 

As to the rebroadcast matter, it is clear that the translators 
continue to carry network programs broadcast by the Denver sta- 
tions without their consent. I agree that Section 325(a) requires only 
the consent of the "originating station" — in this case the three Den- 
ver network affiliates — and also agree with the majority's im- 
plicit suggestion that such consent should not be unreasonably with- 
heia.t However, I do not believe that Section 325(a) was designed to 


1 Both Channel Seven, Inc. (KLTV), FCC 64-942, 3 RR 2d 680, 
and KAKE-TV and Radio, Inc., 8 FCC 2d 1119, 10 RR 2d 799, which 
are cited by the majority in support of its statement that the public 
interest would "require" that the Denver stations grant consent, 
expressly stated that Section 325(a) does not sanction arbitrary re- 
fusal of consent.’ But in both of these cases the station seeking con- 
sent had permission of the network in question to carry the programs 
involved and it appeared that the originating stations’ denial of con- 
sent was designed to promote their private competitive interests. 
These cases are clearly not authority for the result reached here. 
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override the copyright and other property rights in broadcast pro- 


gramming, or that the public interest justifies compelling a station 
to grant consent for the re-use of programs which it broadcasts but 
for which it has acquired no right other than that of transmission to 
those within direct reach of its signal. Yet I think the majority has 
completely ignored program property rights here in order to make 
programming available to a few viewers who cannot otherwise re- 
ceive it direct from any broadcast facility. Iam fully in sympathy 
with reasonable efforts to provide broadcast service to as many peo- 


ple as possible, but I do not think this can include authorizing trans— 


lators to use programming whose owners have specifically declined 
to permit such use where there is a reasonable basis for that de- 
nial. The majority seems almost to say that "where a non-licensee 
owned, non-profit, community-type organization seeks authority to 
bring to an isolated, remote area needed television network service 
which is not presently available," then it will be assumed — even 

in the face of facts to the contrary — that the applicant has consent 
for the use of such programming. This not only is inconsistent with 
Section 74.784(b) of our rules, which requires the translator licensee 
to certify that it has received written consent, but also makes a dead- 
letter of Section 325(a) of the Act. 


[106} | 
| 
Let us consider the facts here. Station KFBC-TV is licensed to 
Cheyenne, Wyoming — one of just three television stations in the en- 
tire state. It is the only station in its market and is therefore affi- 
liated with all three networks so that it can provide its viewers with 
a selection of the best programming from all of these sources, It 
has acquired — in full accord with our rules — exclusive rights 
to the programs it broadcasts. ; 
| 
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Laramie is some 42 miles west of Cheyemne in adjoining Albany 
County. With a 1960 population of 19,000, it is the second largest 
community in KFBC-TV's service area. na proceeding held some 
time ago involving these same translators under different ownership, 
the Examiner found” that signals of acceptable quality are received 
from KFBC-TV in the Laramie area, that Laramie lies’ within the 
calculated Grade B contour of the station, and that most roof-top an- 
tennas in Laramie are pointed toward Cheyenne. The present ap- 
plicant's treasurer! testified in that proceeding that Channel 5 (KF- 
BC-TV) provided a good strong picture. While the translator appli- 
cant now contends that KFBC-TV cannot be received in parts of La- 
ramie, there is no clear indication how large these areas are — 
Appendix A to Exhibit O attached to the applications suggests that 
approximately thirty families living east of Laramie are involved. 
Furthermore, these claims have not been supported by adequate 
engineering showings.” But even assuming that some part of the 
population of Laramie cannot receive good quality service from 
KFBC-TV, this does not justify abandoning traditional concepts of 
program ownership, program exclusivity, and rebroadcast consent. 

As indicated above, Iagree that the stations whose consent is 
needed here are the three network affiliated stations in Denver whose 
signals are carried by the transiators. But also as indicated, those 
stations have not given any consent as to the programs here in ques-— 


2, aramie Community TV Company, Docket Nos. 14552-56, FCC 
63 D-35. 


3 any event,'the licensee of KFBC-TV has a construction per- 
mit for a station on Channel II in Rawlins, Wyoming, which it pro- 
poses to operate as a satellite of the Cheyenne station. On Decem- 
ber 21, 1967, it filed an application to modify this facility. If grant- 
ed, this station would provide a calculated Grade A service to Lara- 
mie and should improve coverage in the area to the east of that city. 
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tion. They have authorized the translators to carry those of their 
programs which they own, but have expressly indicated that they 
are not speaking for the networks as to the latter's programs and 
have told the applicant that it must get consent for the use of such 
programs from the networks. The networks' contracts with their 
Denver affiliates contain provisions prohibiting the latter, without 
the networks' consent, from authorizing the use of the networks' 
programs 
[107] | 
for anything other than broadcast over the affilates' own facilities. 
So far as I know, the validity of these provisions has never been 
questioned. : 

The majority apparently recognized these arrangements when 
this matter was last before us. Laramie Plains Antenna TV Asso- 
ciation, Inc., 8 FCC 2d 884, 11 RR 2d 234. While expressing the 
view that Laramie had received "the requisite rebroadcast consent," 
the majority went on to say: 


"Since the proposed primary station have express- 
ly limited rebroadcast consent to their local pro- | 
grams, it may well be that, in order to obtain re- | 
broadcast consent for network programs, Laramie 
need only to agree to provide non-duplication pro- 
tection for Station KFBC-TV. The solution to the 
problem is, therefore, in Laramie's hands." 


In my dissent on that occasion I objected that this should have been 


stated more clearly. Nonetheless, if it had any meaning it must 
have signified that if Laramie wished to get consent for the rebroad- 
cast of the network programs it should agree to respect KFBC-TV's 
program exclusivity, whereupon the networks would have advised 
their Denver affiliates that they could consent to the use of the note 
work programs not carried on KFBC-TV. | 


JA 52 


The latter so read the order and wrote to Laramie to this effect, 
offering to help it obtain network permission to carry the network 
programs not carried by KFBC-TV. It advises us that it received 


no reply to this letter and that the translators are still carrying all 


the network programs broadcast by the Denver stations, although it 
has checked again with the Denver stations and the networks and has 
ascertained that the stations granted consent to the Laramie trans- 
jlators only with respect to programs originating at the Denver sta- 
tions and that the networks had not granted rebroadcast consent to 
the Laramie translators and would not do so as to programs broad- 
cast by KFBC-TV. 

Thus the outcome which the majority apparently expected has 
not come about. However, instead of ruling that the translators can, 
therefore, only broadcast the locally originated programs of the Den- 
ver stations, the majority now seems to fabricate a consent which 
those stations have not given, and then to say that even if they didn't 
give adequate consent the public interest would require consent — 
though no rationale for this conclusion is given, and the cases cited 
in support are distinguishable, as indicated in Footnote I, supra. 

Just consider carefully what the majority says: 


"The consent which the Denver stations have given 
to Laramie is sufficient to satisfy the requirements 
of Section 325(a) of the Communications Act because 
it 


[108] 


Naanstitutes permission by the originatine stations 
to rebroadcast that transmitted signals of these 
stations, although the stations have pointed out that 
they could not grant authority to rebroadcast pro- 
grams in which the networks or other program 
suppliers had property rights. The Communica- 
tions Act speaks in terms of requiring the Yeas 
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express authority of the originating station’ (em- 
phasis supplied) and discloses no intention that the 
consent of anyone other than the originating station 
be obtained." (Supplied emphasis in the majority 
decision). 


What does this mean? When the majority speaks of the consent 
which the Denver stations have given, they are obviously referring 

to consent to rebroadcast those stations' locally originated program- 
ming because, as they themselves recognize in the next breath, the 
stations couldn't grant any consent beyond that. So we all seem to 

be agreed, at this point, that Laramie has received consent to use 
the local Denver programs and that it has not received consent to 
use the networks' programs. So what difference does it make that 
the statute speaks of "the originating station" and not of the network 
or other program supplier? This was a realistic approach when 

this language was first adopted, because at that time individual sta~ 
tions owned most of their programming. It is still an adequate ap- 
proach to the problem, because obviously a request for consent 
should first be addressed to the station from whom it is desired to 
pick up the broadcast signal. If that station has no objection to the 
rebroadcast of the program in question and also owns the program 
or has the right to authorize such reuse, then there is no problem 
— consent is given and the program is rebroadcast. If, on the 
other hand, the station has no objection but advises the party re- 
questing rebroadcast consent that it can't authorize such use of the 
program, then obviously the consent of someone other than "the orig- 
inating station" must be obtained whether the Communications Act 
discloses any such intention or not. Despite its silence, the copy- 
right laws and the contracts between local stations and their network 
and other suppliers of programs make it clear that the consent of 
others owning property rights in the programs must be obtained. 
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The majority cites the Memorandum Opinion and Order in Docket 
No. 9808, 1 RR 91:1136. It should have looked further and consid- 


ered the following contained in Paragraph 15 of that document: 


"However, lest there be any misunderstanding, we 
wish to make clear that we have not said, and we 
are not saying, that legitimate property rights, 
recognized by law, may be freely aporopriated by 
others through the mere device of demanding re- 
broadcast privileges. Moreover, we have not im- 
plied, nor are we implying, that many, if not most, 

cases in which request to rebroadcast a station's 

program is denied may not be justified under the 
circumstances there presented.” 


[109] 


As the majority itself notes in quoting from the Report and Or- 


der in Docket No. 9808, 1 RR 91:1131: 


in question? 


"It appears that the purpose of the provision was to 


rotect the rights of those having property rights 
in programs. At the time Congress acted upon the 
matter the beneficiary of this protection was nor- 
mally the station whose broadcast signal was in- 
volved. But today, the station whose signal is re- 
broadcast frequently does not own the property 
rights in the program. Indeed, none of the stations 
in a network may own the property rights in the 
program. Since Section 325(a) does not purport to 
alter or' define the property rights in program ma- 
terial, in some cases the consent given under the 
Section may be of little value as authority for the 
rebroadcast of a program because of the station's 
lack of right to give consent to a third party for the 
use of someone else's property.'’ (Emphasis sup- 
plied). 


I think this was and is sound, and the majority does not repudiate it. 
Why then, in heavens name, do they pursue a course which ignores 
Section 325(a) and violates the rights of the owners of the property 
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The majority, following the quotation of the full paragraph from 
which the excerpt just above is taken, says that the Commission then 
stated "that Section 325(a) requires the consent of the station whose 
signai is rebroadcast, even in cases where property rights in the 
program material may rest elsewhere." That is all right; Iam not 
saying that if Laramie had gotten the consent of the networks it 
could rebroadcast the signals of the Denver stations without the lat- 
ter's consent. But Ido say that having gotten the consent of neither 
the Denver stations nor the networks for the rebroadcast of the net- 
work programs here in question, Laramie has not met the require- 
ment of the statute or of our rules as to those programs. | 

The majority then reiterates that it is simply holding "that con- 
sent only of the station whose signal is to be rebroadcast is required 
to satisfy the statute, recognizing that the consent given in this par- 
ticular case '. . . may be of little value as authority for the rebroad- 
cast of a program because of the station's lack of right to give con- 
sent to a third party for the use of someone else's property.'" (Em- 
phasis in the original). But this presupposes that the Denver stations 
have given consent to the rebroadcast of programs as to which they 
lack the right to give consent because the programs are someone 
else's property. I must repeat that this is not true. No one has 


consented to the use of these network programs — neither the sta- 


tions, whose direct consent it is that the statute requires, nor the 
networks whose additional consent, as owners of the programs, would 


be necessary to make the stations' consent of real value. The trans- 
lators are rebroadcasting these programs — as distinguisned from 
the programs locally originated by the Denver stations — without 
any shred of consent or color of title. 
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The majority then repeats that "such consent of the station, 


while limited in some respects, was given."" (Emphasis supplied). 
As they do throughout, they fail to spell out affirmatively what the 
consent involved. As I have stated — in wearisome detail, I'm 
afraid — the Denver stations consented only to the rebroadcast of 
their locally originated programming, and nothing the majority can 
say can raise their consent above that level. They did not purport to 
grant overall consent to the rebroadcast of all programs going out 
over their facilities, and then suggest, incidentally, that the addition- 
al consent of the networks would have to be obtained. They made it 
quite clear that they were not giving — indeed could not give — any 
consent as to their network programs. I think it can be inferred that 
if Laramie can get the permission of the networks and of the other 
suppliers of the stations' non-local programs, the Denver stations 
will interpose no objection, but will grant the formal consent con- 
templated by Section 325(a). But until that happens, they have not 
improvidently or unwittingly given a consent as to the network prog- 
rams which can serve as the basis for any claim of right by Lara- 
mie. They have made it perfectly clear that their consent begins 
and ends with their'own programs. Surely if a station consented to 
the rebroadcast of a specific program to be aired between 8:00 and 
9:00 P.M. on a particular day, the majority would not hold that this 
permitted the requesting station also to rebroadcast the program of- 
fered before, or that offered after, the one program as to which con- 
sent had been given! So in this case the consent of the Denver sta- 
tions is limited to their own programs and does not confer or imply 
consent as to other programs which they carry. "Such consent" as 
the stations gave was totally inadequate to support the conclusion 
which the majority reaches here. 
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"As to the limitations, even if the consents given 
by the Denver stations were not sufficient to sat- 
isfy the statute, we are of the view that the public 
interest would require their consent in this re- 
spect in any event.6 Here is a situation where a 
non-licensee owned, non-profit, community-type 
organization seeks authority to bring to an iso- 
lated, remote area needed television network ser- 
vice which is not presently available. 


Schannel Seven, Inc. (KLTV), FCC 64-942, 3 RR 2d 
680 KAKE-TV and Radio, Inc., 8 FCC 2d 1119, 10 


NEN 


RR 2d 799." 


This is a tremendous policy jump without any real explanation. As 
stated earlier, I agree that stations should not unreasonably with- 
hold rebroadcast consent. I voted for the two cases cited, but as/al- 
ready mentioned they are easily distinguishable from this one. They 
involved cases where the networks had consented to the use of their 
programs by the stations seeking rebroadcast consent, and we found 
that the stations whose signals were to be picked up had refused re- 
broadcast consent in order to promote their private competitive in- 
terests. We ruled that this was unreasonable, but those holdings do 
not apply here where neither the stations nor the 


[111] 


networks' withholding of consent is unreasonable or unlawful. Nor 


do they articulate any reason why consent should be implied or com- 
pelled here. They simply c..press their sympathy — wuich I share 
— for the operators of non-profit, community-type translators who 
seek to provide service to remote areas. But they don't explain why 
this sympathy should excuse compliance with the statute or override 
the property rights of program owners. 
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In fact, the position of the networks is quite reasonable. They 


are not withholding consent to the use of their programs simply be- 
cause they want to prevent the people of Laramie from seeing them, 
or even to exact payment from the translators for the use of the 
programs. We know that the networks interpose no objection to the 
rebroadcast of their programs by hundreds of translators which ex- 
tend television to unserved areas. However, they deny consent here 
— and in similar cases — because the translators are moving net— 
work programs fromthe service area of one affiliate into that of an- 
other affiliate in a smaller, less profitable market. The networks 
properly regard this as disruptive of the carefully worked out cov- 
erage they have achieved through their affiliation arrangements. 

If the people of Southeastern Wyoming are to have a locally owned 
and operated television station serving local needs, that station — 
KFBC-TV — must earn adequate revenues from advertisers. The 
latter will provide this support only if the station attracts sufficient- 
ly large audiences to make it an effective and economical advertis- 
ing medium. For the station to achieve this status, it must build 
around the popular programming of the networks. KFBC-TV has ob- 
tained affiliation with all three networks and presents programs 
from all of them, but if its natural audience watches those programs 
over the Denver stations instead of over KFBC-TV, the latter will 
lose revenue and may have to curtail its service. It is to prevent 
this by assuring KFBC-TV reasonable exclusivity for the programs 
it carries that the networks have denied Laramie permission to use 
their programs. Iam sure that if Laramie agrees not to duplicate 
KFBC-TV's network programs, the networks will consent to its use 
of their other programs. KFBC-TV has offered to help work this 
out, and two of the networks have indicated that they would grant 
permission once non-duplication is effected. Thus the people of La- 
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ramie will be deprived of nothing — except possibly for the disputed 
area of claimed inadequate signal from KFBC-TV — and the areas’ 
only local television service will be strengthened. : 
These considerations should be easy for the Commission to | 
derstand. They are, in fact, the bases for our rule prohibiting C, 
systems from duplicating the programs of local stations serving their 
areas. We have applied that rule to the cable system in Laramie. 
Laramie Community TV Co., 9 FCC 2d 723. The translator applicant 
- has argued that it cannot provide non-duplication protection to KFBC- 


TV because the cable company then did not, but has shown no will- 
ingness to change its position now that we have ordered its CATV 
competitor to stop duplicating. The latter is quite understandably 
concerned about this, having indicated that it would be willing to | 
provide non-duplication voluntarily if the Laramie translators would 


do the same. 


[112] 


It is now seeking reconsideration of our order requiring it to pro- 
tect KFBC-TV on the basis of the majority's refusal to require hon- 
duplication by the translators — or to achieve that end through the 
enforcement of Section 325(a). | 
This brings me to the second aspect of the case, which involves 
this refusal of the majority to condition the grant of these translator 
authorizations to require reasonable non-duplication protection for 
KFBC-TV. It is only because the majority will not take this simple 
step that they get themselves involved in the rebroadcast conse= 
problem at all. Ihave repeatedly urged them to treat cable systems 
and translators alike so far as non-duplication protection is con¢ern- 
ed because their impact on the local station or stations, if they dup- 
licate their programs, is precisely the same. I find their refusal to 
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face up to this fact incomprehensible, but will try to state my argu- 
ment once again. 

It is true, of course, that there are many differences between 
cable systems and translators such as these in Laramie. A cable 
system is usually'a profit-making business while most translators, 
like these, are non-profit community ventures of a quasi-coopera- 
tive character." A cable system often provides multiple-channel 
service, bringing'eight, ten, or twelve signals — some brought in 
from substantial distances by microwave.” Most translator opera- 
tion — like this one — are satisfied to present the three network 
services. Clearly, therefore, the hazard of fragmentation of the lo- 
cal stations' audience is usually greater with the CATV system be- 
cause the latter normally offers more alternatives. But when it gets 
down to the impact of program duplication on the local station, trans- 
lators seem to me to pose an even more serious threat than do cable 
operations. A CATV system only serves areas with a satisfactorily 
high population density, so do not reach rural homes or small, remote 
settlements which do not justify the expense of installing a cable 
service of their own, while translators can serve large areas re- 
gardless of population density in parts of the coverage area.” Fur- 


4y realize that this means that the cost of non-duplication equip- 
ment may represent a proportionately greater financial burden to a 
translator operation, but I do not think that the dollar cost is great 
enough to justify excluding translators from the obligation of provid- 
ing non-duplication protection. 


The Laramie cable system carries KFBC-TV, the three Den- 
ver network stations, the Denver independent station, the Denver 
educational station, and a Casper, Wyoming station which is affi- 
liated with all three networks. 


SThe Laramie translators are listed as serving Bosler (19 


miles north of the center of Laramie) and Tie Siding (17 miles to 
the south). 


JA 61 


— - — 
thermore, the CATV operator makes a fairly substantial charge for 


his service, and this means that even in the built-up area there will 
be people — sometimes a substantial percentage of the homes in the 
community — who are either unable to afford cable service or do 
not regard it as worth the cost. Normally, then, the local station can 
count on both the rural homes and the non-subscribing urban homes 
to turn to it for their | 


1113) : 
television service. But if one or more translators are built in the 
area, they serve precisely this audience. They cover not only the 
town but a good part of the surrounding area as well, and their serv- 
ice is very nearly free. It is true they must look to their viewers 
for the rather small sum required for their operation — unless they 
are supported by public funds but it is difficult to enforce payment 
and many people use their service without paying for it. So if both 
a local cable system and three local translators carrying the serv- 
ices of all three networks are duplicating the network programs of 
the local station, it is entirely possible that more homes are divert- 
ed to the distant network stations by the translators than by the cable 
system. Thus, Television Factbook indicates that the CATV system 
in Laramie has 3,850 subscribers, but shows that it has an estimated 
potential of 8,500 homes. It thus appears that the translators! dupli- 
cation of KFBC-TV's programs may divert more audience than the 
duplication imposed on it by the cable company. In sum, when it 
comes to the question of duplication, the critical issue is not the na- 
ture of the duplicating agency but rather the impact on the local broad- 
caster — and that is the same whether the source of the duplicating 
programming is a translator or a cable system. 

That the combined results of this double duplication is serious 
is borne out by the affidavit of KFBC-TV's general manager. He 


says: | 
| 
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"g. Laramie is the second largest Wyoming commu-— 
nity within the service area of KFBC-TV. Laramie 
is in, and contains the bulk of the population of Al- 
bany County, the county adjacent to KFBC-TV's 
home county. Although the community is within 
KFBC-TV's Grade B signal contour and KFBC-TV 
places an adequate signal into Laramie, Frontier 
has had minimal success in deriving advertising 
revenues from Laramie despite intensive efforts 
to do so.’ As shown by Attachment B hereto, Al- 
bany County has been included in the 'Area of Dom- 
inant Influence' of the Denver television stations by 
the American Research Bureau, although these sta- 
tions are far more distant from the county and its 
major city, Laramie, than is KFBC-TV. It is my 
opinion that the inclusion of Albany County in the 
Denver Area of Dominant Influence is attributable 
primarily to duplication of KFBC-TV's programs 
in Laramie by the Laramie translators and CATV 
system." 


I think this is compelling evidence of the hazards posed for local 
television service by unrestricted program duplication. I fully sup- 
port our CATV non-duplication rule and favored its application to 
the Laramie system. But in order to complete the needed protec- 


tion of the Cheyenne station — and in fairness to the cable company 


which competes with the translators for public support — I think 
that the requirement of non-duplication should also be applied to 
the translators. 


[114] 


The majority have really not addressed themselves to these mat- 
ters. In their original opinion they saia that KFBC-TV's only factual 
allegations in support of its request for non-duplication are that it 
places a predicted Grade B contour over the Laramie area and that 
acceptable signals are received there. Of course that is all it is 
required to show to get non-duplication on the CATV system, and 
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for the reasons set forth above, I do not think any greater showing 
should be required as to the translators. | 
The majority, in their first opinion, then cited our Second Re- 
port and Order in Docket No. 14895, 2 FCC 2d 725, 6 RR 2d 1717, 
where it was said that the Commission did not believe it appropriate 
generally to require non-duplication by community-sponsored trans- 
lators, and that KFBC-TV's factual allegations did not require a de- 
parture from that policy. Again, I believe the policy of the Second 
Report and Order was in error. Furthermore, the Commission there 
said that its translator policies were then in a state of flux, and noted 
a number of translator proposals which had been submitted in re- 
lated proceedings. We then said: 


"86, We are not in a position to resolve these ques- 
tions now. Moreover, we still lack sufficient infor- | 
mation to determine the extent to which the rebroad- 


cast consent provisions of Section 325(a) may in 
practice limit duplication by translators.43 (Foot- 
note omitted). (Emphasis supplied). In addition, 

if translators were required by rule to refrain from | 
duplication within the Grade B contours of regular 
stations, a question would be presented as to whether: 
the provisions of Section 74.732(e) (I) and (2) con- 
tinue to serve a useful purpose or should be amend- | 
ed. It would be contrary to the public interest to de- 
lay a resolution of other portions of Part I of this 
proceeding pending a thorough re-examination of 
translator rules and policies. Nor does it appear 
advisable to undertake a partial revision of the 
translator rules at this point merely in order to 
attempt to equalize the position of translators and 
CATVs. In the circumstances, we think itbestto | 
defer rule making action until more basic translator, 
policies have been estavlished. 


"86a. In the meantime, we will continue to grant waiv- 
ers of Section 74.732(e) (1) and (2) in appropriate in- 
stances, and will condition station-owned VHF trans- 
lator grants with a requirement of 'same day' non- 
duplication within the Grade A contour. In view of | 
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our policy of encouraging UHF, we will not impose 
any non-duplication condition on UHF translator 
grants for facilities to operate in an all-VHF area. 
Nor do 
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"we believe it appropriate to follow any general policy 
of requiring a non-duplication condition where the 
translator applicant is not a broadcast licensee, e.g., 
a community sponsored translator. It would appear 
unlikely that such a condition is needed in, or would 
serve, the public interest. The rebroadcast provisions 
of Section 325(a) may work with greater efficacy in the 
case of translators not owned by broadcast licensees. 
(Emphasis supplied). Further, the amount of duplica- 
tion in this type of situation is not likely to be of a 
substantial nature, since local residents are clearly 
not apt to undertake the expense and inconvenience 
of translator operations supported by local assess- 
ments or donations unless a substantially different 
program service is being made available. In these 
circumstances, we do not think it desirable as a gen- 
eral policy to place any significant barrier, not ur- 
gently needed, to the development of such community- 
type translators. We shall, of course, consider 
whether additional requirements are appropriate, 
either upon request or on our own evaluation of a par- 


ticular situation, (emphasis supplied) and will make 
all translator grants subject to the outcome of Part 
Il of this proceeding. We will also take into account, 


where warranted in individual situations, the possi- 
ble discriminatory effect of our interim translator 


policy upon any existing CATV system competing 
with the translator." (Emphasis supplied). 


This case indicates that Section 325(a), as construed by the ma- 
je~ity, is no substitute for non-duplication protection, and also points 
up the inequity of enforcing non-duplication upon cable systems but 
not on competing translators. I think we have had enough experience 
since adoption of the Second Report and Order to indicate that local 


stations should not be subjected to duplication of their programs 
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either by CATV systems or by translators — and that as to the lat- 
ter it makes little or no difference whether they are station-owned 
or community supported, VHF or UHF, and that the need increases 
as the number of translators serving a community grows. | 
In this opinion, the majority say even less. They merely state: 
"Since Frontier has offered no new facts or arguments 
to change our holding that we should not impose non-! 
duplication conditions upon these translators, we ad-| 
here to our prior holding in this respect also." 
I do not think this is an accurate view of Frontier's pleadings on 
reconsideration. Even if the majority were to adhere to its general 
policy of not requiring non-duplication of most translators, I think 
ample grounds have been shown for relief in this case. 
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In concluding my comments on this aspect of the case, I would 
like to quote from the "Reply to Further Notice of Proposed Rule 
Making and Notice of Inquiry" filed in Docket No. 15971 by the Na- 
tional TV Translator Association. This Association, which repre- 


sents more translator operations than any other entity in the coun- 
try, has long recognized that translators should provide non-dupli- 
cation protection to local stations, though it believes the degree of 
protection needed varies with the number of local stations and urges 
that in some cases the costs of non-duplication should be borne by 
the station protected. The following are excerpts from the Associa- 
tion's comments: 
* kk 


"The economics of television broadcasting is such 
that the programming carried by TV signals must 
be protected from duplication. Signals from distant | 
stations, on the same network, should not be assign-' 
ed translators with which to duplicate another sta- 
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tions service within its grade A or B area when both 
stations are primary to the same network and dupli- 
cating the same program service. Even one or two 
hours difference in program times along time zones 
does not justify the duplication of local stations." 

WY 


*** |. "The people of this country want multiple 
TV signals. They want local stations with local news, 
local discussion and other local programming. It is 
only possible to have such a system of free over-the- 
air television broadcasting if the programming of 
those local stations is properly protected thru non- 
duplication. The Commission has already recognized 
this situation but it has never made its non-duplica- 
tion rule 'work'. Rather, it has diluted the rule." 


* KO 


"The duplication of local station programming can not 
be permitted by any repeater device if that duplica- 
tion in any way jeopardizes the maintenance of a local 
broadcast station. It is our belief also that the same 
rule should apply to the maintenance of TV translators." 


* * * 


"Tt seems to us that complete protection must be given 
to primary network service on any TV station in any 
size market. It also seems that there should be pro- 
tection given to some percentage of, or even to all 
programming of a secondary network service. We 
doubt the necessity for any station to tie up and de- 
mand non-duplication on programs from a 3rd net- 
work." 


"Local stations and local advertisers buy rights in 
syndicated programs which should be protected. This 
may be difficult but that protection is given by the sel- 
ler of the programs, as between stations in the stations 
home city. To assure the building of TV Stations and 
TV Translators, this type of programming should be 
protected." * * * 
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I think the position of this Association in support of at least some 


JA 67 


form of non-duplication protection by translators is entitled to con- 
siderable weight. 
Similarly, the National Community Television Association, in its 
comments, supported the suggestion that translators be required to 
afford program non-duplication for local stations. In fact, since we 
have expressly raised questions in Docket 15971 with regard to 
whether limitations should be imposed on translator duplication of 
local stations' programs, I find the majority's unwillingness to give 


serious consideration to such relief on the facts of this case very 


strange. 

In the final analysis I think the majority here reaches the wrong 
result in terms of the public interest in viable local television serv- 
ice, and in the process blindly applies outmoded policies as to pro- 
gram duplication by translators and willfully distorts the rebroadcast 
provisions of Section 325(a). I therefore dissent. | 
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STATEMENT OF ISSUES PRESENTED 


As agreed to by the parties in a stipulation approved by this 
Court on February 19, 1968, the issues presented in this case are 
as follows: 


1. Whether the Commission erred in finding that Laramie Plains 
Antenna TV Association, Inc., operator of three television broad- 
cast translator stations at Laramie, Wyoming, had received rebroad- 


cast consent from the three Denver, Colorado, network affiliated 
television stations whose programming is rebroadcast by the Asso- 
ciation’s translators sufficient to satisfy the requirements of Sec- 
tion 325(a) of the Communications Act and of the Commission’s 
Rules, when it was undisputed that the Denver television licensees 
had given their consent for the rebroadcast of some programs, but 
not for any network programs. 


2. Whether the Commission erred in refusing to issue an order 
directing Laramie Plains Antenna TV Association, Inc. to show 
cause why it should not cease and desist operation of its trans- 
lators in direct violation of Section 325(a) of the Communications 
Act. 


3. Whether the Commission erred in finding, without having 
held a hearing, that the signals of television station KFBC-TV, 
Cheyenne, Wyoming “cannot be received in portions of Laramie 
reached by the translators,” an allegation which was disputed by 
Frontier. 


4. Whether the Commission erred in finding, without having 
held a hearing, and without having the Denver television licensees 
or the networks before it, that even if the rebroadcast ““consents 
given by the Denver stations were not sufficient to satisfy [Sec- 
tion 325(a) of the Communications Act]. . the public interest 
would require their consent in this respect in any event.” 


5. Whether, in granting the translator applications of Laramie 
Plains Antenna TV Association, Inc. without imposing conditions 
on the grants requiring that the translators afford program exclu- 
sivity to station KFBC-TV, Cheyenne, Wyoming, and whether, in 
refusing to apply such non-duplication conditions to the trans- 
lator grants upon reconsideration, the Commission’s actions were 
arbitrary, unreasonable, and inconsistent with. prior Commission 
policy and actions. 


The appellee-respondents, by stipulating and agreeing to the : 
foregoing questions presented, did not thereby concede the correct- | 
ness of any factual or legal premise which may be implicit in formu; 
lation of the questions. 


JURISDICTIONAL STATEMENT 


Case No. 21,594 is an appeal by Frontier Broadcasting Com- 
pany, licensee of television station KFBC-TV, Cheyenne, Wyoming, 
from Memorandum Opinions and Orders of the Federal Communica- 
tions Commission released July 3, 1967, and December 22, 1967. 
Laramie Plains Antenna TV Association, Inc., 8 F.C.C.2d 884, 11 | 
Pike & Fischer, RR 2d 234; Laramie Plains Antenna TV Association, 
Inc., 11 F.C.C. 2d 228, 11 Pike & Fischer RR 2d 1172. By these 
actions, the Commission granted (a) three applications of Laramie 
Plains Antenna TV Association, Inc. for new television broadcast | 
translator stations at Laramie, Wyoming, to rebroadcast the signals ; 
of the three Denver, Colorado, network-affiliated television stations; 
(b) denied Frontier’s request that the applications be granted only |; 
upon condition that the translators be required to delete all network 
programs broadcast by the Denver stations which duplicate the same 
programs as broadcast by Frontier’s station, KFBC-TV; and (c) denied 
Frontier’s request for reconsideration of the unconditional translator 
grants. In Case No. 21,594, the jurisdiction of the Court is invoked 
under Section 402(b)(6) of the Communications Act of 1934, as | 
amended (47 U.S.C. Section 402(b)(6)). 


Case No. 21,598 is a petition for review by Frontier of a sec- 
ond action taken by the Commission in the Memorandum Opinion | 
and Order of December 22, 1967, supra. In that Opinion, the Com- 
mission also denied a request by Frontier that an order be issued! 
directing Laramie Plains TV Association, Inc. to show cause why it) 
should not be ordered to cease and desist operation of its three VHF | 
television broadcast translator stations at Laramie, Wyoming, in | 


direct violation of Section 325(a) of the Communications Act. The 
jurisdiction of the Court in Case No. 21,598 is invoked under Sec- 
tion 402(a) of the Communications Act. 


On January 25, 1968, Frontier lodged with the Court a cor- 
rected version of the Commission’s Memorandum Opinion and Order 
of December 22, 1967. The corrected version differs from the 
original version only in the inclusion of a thirteen page dissenting 
statement by Commissioner Cox, which had not been completed 
when the opinion was initially released. On February 21, 1968, the 
Court consolidated the two cases for all purposes. 


STATEMENT OF THE CASE 


Frontier Broadcasting Company (Frontier) is the licensee of 
television station KFBC-TV, Cheyenne, Wyoming, and of two asso- 
ciated satellite television stations which primarily rebroadcast the 
programming of the Cheyenne station. KFBC-TV is an affiliate of 
all three major television networks and it broadcasts selected network 
programs from each network. (R. 80) 


Frontier’s Cheyenne station and its satellites serve a broad but 
sparsely settled region in southwest Wyoming, northeast Colorado, 
and southwest Nebraska. To provide some standard for comparison, 
the Cheyenne television market—including all homes served by the 
two satellite stations—is about the same size as Great Falls, Montana, 
or Mankato, Minnesota, in terms of the average one-quarter hour 
prime-time audience measured in March, 1967, by the American 
Research Bureau. According to that criterion, Cheyenne (including 
homes served by Frontier’s two satellites) ranks 163rd among tele- 
vision markets in the United States.’ 


!The market rankings of the American Research Bureau are a source upon 
which the Federal Communications Commission and the television industry often 
rely. 


The Grade B signal contour’ of KFBC-TV encompasses only two 
Wyoming communities with a 1960 Census population in excess of | 
2,500 persons. One of these communities is the city of Cheyenne | 
itself, which had a 1960 Census population of 43,505; the other is | 
the city of Laramie, located in adjacent Albany County, with a! 
1960 population of 17,520. (See R. 83, 90) On the last occasion 
when engineering evidence was submitted to the Commission con-| 
cerning KFBC-TV’s signal in Laramie, a Commission Examiner found | 
after a hearing held in Laramie itself that KFBC-TV provided * “trans- 
missions of acceptable quality” in the Laramie area and that “most : 
rooftop antennas in Laramie are pointed toward Cheyenne.” Lara- : 
mie Community TV Company (FCC 63D-35, Docket Nos. 14552-56, 
Initial Decision of Hearing Examiner Asher H. Ende, March 20, 1963). 


(See R. 97-98) 


Although KFBC-TV is the only television station providing off. 
the-air television service in Laramie, Frontier’s intensive efforts over 
the years to sell advertising in Laramie have met with only minimal! 
success. Conversely, although Denver, Colorado, is more than 110 | 
miles from Laramie and Laramie is beyond the range of direct home 
reception for Denver television stations, the American Research | 
Bureau’s map depicting U.S. market areas of dominant influence 
(1966-67) credits the entire population of Albany County (the great 
bulk of which is in Laramie itself) to the distant Denver stations and. 


2The Commission’s Rules (47 C.F.R. § 73.683) define a Grade B television 
signal in terms of a minimum specified intensity for a given television channel 
(ie., frequency). A station’s Grade B contour is the predicted outer limit of the 
station’s Grade B signal area. The Grade B contour is, for a number of pur- 
poses, treated by the Commission as circumscribing a station’s normal service 
area. For example, Section 74.1103 of the Rules requires generally that CATV 
systems carry the signals of television stations within whose Grade B contours 
the systems are located, and that the programs of such stations be afforded 
same-day non-duplication protection as against more distant signals carried: by | 
the CATV system. | 


not to KFBC-TV. (R. 90) The same source which ranked Cheyenne 
as the 163rd market ranked Denver as the country’s 30th market. 


The reason for the strong showing of the denver stations in 
Albany County is clear and has never been disputed. Although KFBC- 
TV is the only full-fledged television station which can be received off- 
the-air in Laramie, most residents of the city supplement their tele- 
vision viewing in one of two ways. First, there is in Laramie a CATV 
system with approximately 3,800 subscribers. That system carries 
the signal of KFBC-TV, but it also carries the signals of the three 
Denver network affiliated stations whose network programs duplicate 
virtually all network programs broadcast by KFBC-TV, plus the signal 
of a Casper, Wyoming, television station, many of whose network pro- 
grams duplicate those of KFBC-TV a second time. (R. 83-84, 112) 
For many years, Frontier has sought to obtain program exclusivity 
on the Laramie CATV system. (R. 68) In 1967, the Federal Com- 
munications Commission finally did order the CATV system to afford 
such program exclusivity to KFBC-TV, but the Commission’s order 
is currently being appealed in the United States Court of Appeals 
for the Tenth Circuit. The Tenth Circuit Court of Appeals has 
granted a stay’ of the Commission’s order, pendente lite, and at this 
writing KFBC-TV’s programs are still being duplicated on the CATV 
system. 


The second way in which Denver television signals are delivered 
to some Laramie viewers is by means of three television translator 
stations operated by Laramie Plains Antenna TV Association, Inc. 
(Association).' These translator stations operate in a manner typical 
of translators generally. They receive the signals of the three Denver 
network-affiliated television stations with antennas placed at a rela- 
tively high elevation, convert each signal to a different VHF televi- 
sion frequency, and then retransmit the converted signals so that 
they may be received off-the-air in the Laramie area. The translators 
delete no programs broadcast by the Denver stations and, therefore, 


duplicate virtually all of KFBC-TV’s network programs with the same | 
programs relayed from the Denver stations. (R. 83-84) It is this; 
program duplication by the translators which has generated the basic: 
controversy now before this Court. 


In order to be fully understood, the development of Associa- 
tion’s translators in Laramie must be seen in historical perspective. | 
In years past, the three translators now operated by Association were | 
operated by another company known as Albany Electronics, Inc. | 
(Albany). On November 1, 1961, Frontier and Albany concluded a 
letter agreement under which Albany agreed to buy switching equip- 
ment for its translators to prevent duplication by the translators of | 
programs carried or scheduled to be carried by KFBC-TV. On the 
basis of the non-duplication agreement then concluded, Frontier did 
not press an outstanding request it had made in a pending Commis- 
sion hearing proceeding (Docket 14552-56), that an appropriate con- 
dition be imposed upon any translator construction permits granted 
Albany to require the same degree of non-duplication protection for 
KFBC-TV provided for in the agreement. (R. 66-69) The agreement 
itself was filed in that hearing proceeding and was attached as an 
appendix to the Examiner’s Initial Decision. Laramie Community | 
TV Company, supra. | 


Eventually, Albany gave up operation of its translator stations. 
and its authorizations were allowed to expire. In November, 1965,, 
Association applied for new construction permits to authorize it to! 
take over operation of the three translators formerly operated by 
Albany. (R. 79) In its applications, Association stated for the first 
time that it did not propose to assume the obligations of the Albany- 
Frontier agreement and that it did not propose to provide non; 
duplication protection for KFBC-TV. (R. 9-13) 


Association’s translator applications also stated that Associa- | 
tion had received rebroadcast consent from the three Denver network 
| 


affiliates with respect to the local programming of the Denver sta- 
tions only, and that no consent had been granted by the Denver sta- 
tions for rebroadcast of their network programming. The applications 
also stated that at least two of the networks, CBS and NBC, had 
expressly informed Association that they would not permit their 
Denver affiliates to grant rebroadcast consent to Association for net- 
work programming unless non-duplication protection was provided 
to KFBC-TV. (R. 9) 


Rebroadcast consent for translators is required by Section 
325(a) of the Communications Act, 47 U.S.C. 325(a), which states: 


“(a) No persons within the jurisdiction of the United 
States shall knowingly utter or transmit, or cause to 
be uttered or transmitted, any false or fradulent signal 
of distress, or communication relating thereto nor 
shall any: broadcasting station rebroadcast the pro- 
gram or any part thereof of another broadcasting 


station without the express authority of the originating 
station.” 


On January 10, 1966, Frontier filed a letter (R. 66-69) with the 
Commission reviewing the history and present status of the Laramie 
translator situation and requesting that any construction permits or 
licenses issued to Association be conditioned either in accordance 
with the letter agreement of 1961 between Frontier and Albany 
Electronics or to require the same non-duplication of the signals of 
KFBC-TV which would be required by the Commission’s rules 
of a microwave-fed CATV system in Laramie, Wyoming.” Fron- 
tier’s letter pointed out that Association did not have rebroad- 
cast permission for the network programs broadcast by the Denver 


3See Section 21.712 of the Commission’s Rules, 47 C.F.R. § 21.712. In 
March, 1966, the Commission adopted new “non-duplication” rules applicable 
to all CATV systems, whether or not microwave-fed. 47 C.F.R. § 74.1103. 


stations and that it would not be able to obtain such permission 
without providing non-duplication protection to KFBC-TV. 


On July 3, 1967, the Commission rejected Frontier’s request 
and granted Association’s translator applications without imposing 
non-duplication conditions. Laramie Plains Antenna TV Association, 
Inc., 8 FCC 2d 884, 11 Pike & Fischer, RR 2d 234. (R. 72-76) | 
The Commission’s opinion recognized the undisputed facts stated 
above, but nonetheless held (R. 73): | 


“We think that it is clear that, for each application, 
Laramie [i.e., Association] has received the requisite 
rebroadcast consent within the meaning of Section 
325(a) of the Communications Act, irrespective of 
the fact that such consents may have been conditioned 
by the consenting stations for their own benefit ... 
The only question is the extent of the rebroadcast 
consent. Since the proposed primary stations have 
expressly limited rebroadcast consent to their local 
programs, it may well be that in order to obtain re- 
broadcast consent for network programs, Laramie 
need only to agree to provide non-duplication protec- 
tion for station KFBC-TV. The solution to the prob- 
lem is, therefore, in Laramie’s hands.” 


On August 2, 1967, Frontier filed a petition asking for reconsid- 
eration of the unconditioned translator grants, requesting also that 
the Commission issue an order directing Association to show cause 
why it should not cease and desist operating its Laramie translators. 
in direct violation of Section 325(a) of the Communications Act. | 
(R. 78-92) Frontier again reviewed the undisputed facts of the 
case and pointed out that duplication of KFBC-TV’s programming — 
by the translators in Laramie was having a substantial economic’ 
impact upon that station’s operation. Frontier emphasized that the 
Laramie translators were operating—and had been operating since well 
before the time they were authorized by the Commission—without 
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deleting any programs, network or otherwise, rebroadcast from the 
Denver stations. Frontier attached to the pleading a copy of a letter 
to Association (R. 91) from Frontier’s Executive Vice President, 
offering to help gain rebroadcast consent for Association to carry all 
network programs! which KFBC-TV did not carry, so long as exclu- 
sivity was provided for all programs which KFBC-TV did carry. (No 
reply had ever been received to that letter.) 


On December 22, 1967, the Commission released a second 
Memorandum Opinion and Order denying both Frontier’s petition 
for reconsideration and Frontier’s request for a show cause order. 
Laramie Plains Antenna TV Association, Inc., 11 FCC 2d 228, 11 
Pike & Fischer RR 2d 1172. (R. 101-117) The Commission’s 
second opinion held that any rebroadcast consent granted by a sta- 
tion whose signals were to be rebroadcast—no matter how limited by 
the station—would be construed by the Commission as consent to 
rebroadcast all programs broadcast by the “consenting” station. The 
opinion stated (R. 104) that Association “has no further obligation 
to the Commission with respect to obtaining additional rebroadcast 
consent.” The Commission also stated for the first time (R. 103) 
that “even if the consents given by the Denver stations were not suf- 
ficient to satisfy the statute, we are of the view that the public 
interest would require their consent in this respect in any event.” 


However, the Denver stations were not ordered to grant rebroad- 
cast consent and, in fact, neither the Denver stations nor the networks 
had participated in the proceeding before the Commission regarding 
the Laramie translators. Although the Commission held no hearing 
with respect to the translator application, and although it had no 
engineering affidavit before it, its new supplemental position appeared 
to rely (R. 103) upon statements of Association (which had been 
vigorously disputed by Frontier)‘ that the signals of station KFBC- 


4 and which were contrary to the Commission’s own finding in Laramie 
Community TV Company, supra (p. 2). 


1] 


TV “cannot be received in portions of Laramie reached by the trans- 
lators.” On January 12, 1968, Commissioner Cox released a thirteen 
page dissenting statement, strongly objecting to all aspects of the 
Commission’s opinion. 


This statement of facts would be incomplete without mention | 
of one further contemporaneous action by the Commission having a 
direct relation to the cases now before this Court. On August 11, 
1967, in Laramie Community TV Co., 9 FCC 2d 723, 10 Pike &: 
Fischer, RR 2d 1043, the Commission held that the Laramie CATV 
system must provide non-duplication protection for KFBC-TV as' 
against imported Denver and Casper signals. Rejecting the CATV 
operator’s argument that it should not be required to provide pro- | 
gram exclusivity while the translators with which it had to compete 
were not required to do so, the Commission stated: | 


“In this regard, it is appropriate to note that the pol- 
icies applicable to CATV and community-owned trans- 
lators are different since such a translator is not profit 
making (and also since the translator must obtain 
rebroadcast consent pursuant to Section 325 of the 
Act).” 


On January 12, 1968, the Commission denied further petitions of 
the CATV operator seeking reconsideration and a stay of the non- 
duplication order. Laramie Community TV Co., 11 FCC 2d 521, 11 
Pike & Fischer, RR 2d 1172 (1968). As noted previously, a petition 
for review of those decisions has been filed in the Tenth Circuit by 
the Laramie CATV operator. 
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SUMMARY OF ARGUMENT 


1. Under Section 325(a) of the Communications Act, no broad- 
cast station may rebroadcast “the program or any part thereof of 
another broadcasting station without the express authority of the 
originating station.” Translators are “broadcast stations” to which 
Section 325(a) applies. In this case, the three Denver network-affili- 
ated stations granted permission to three television translator stations 
in Laramie, Wyoming, to rebroadcast the local programs of the Den- 
ver stations, but denied rebroadcast consent as to network programs 
carried by the stations. 


On these facts, the Commission’s holding that the translators 
had received rebroadcast consent for all programs—both network and 
non-network—was plain error. The holding was directly contrary to 
the unambiguous language of Section 325(a), which requires tebroad- 
cast consent in order to carry “the program or any part thereof of 


another broadcasting station.” The Commission’s holding was sup- 
ported neither by the words of the statute, nor by legislative history, 
nor by any known judicial interpretation of Section 325(a). 


2. On reconsideration, the Commission stated for the first time 
that “even if the consents given by the Denver stations were not suf- 
ficient to satisfy the statute, we are of the view that the public 
interest would require their consent in this respect in any event.” 
This statement was no more than dictum. In fact, the Commission 
did not order the Denver stations to grant rebroadcast consent and 
it could not have done so here. 


Permission ito rebroadcast network programs was explicitly de- 
nied because the rights to those programs were owned by the net- 
works. None of the three networks was willing to have rebroadcast 
consent for its programs granted to the Laramie translators. Two of 
the networks, NBC and CBS, explicitly told the translator operator 
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that they would not permit their Denver affiliates to grant rebroad-_ 
cast consent for any network programs so long as the translators 
continued to duplicate any of the network programs carried by the | 
networks’ affiliate located closest to Laramie, KFBC-TV, in Cheyenne! 
Wyoming. 


Neither the Denver stations nor the networks were before the 
Commission in this case and, wholly apart from that basic infirmity, 
no facts had been established which could conceivably have justified 
a finding that rebroadcast consent had been unreasonably withheld | 
either by the Denver stations or by the networks. To the contrary, 
rebroadcast consent was denied here in order to maintain the reason- 
able territorial exclusivity for network programs which the Commis- 
sion has itself repeatedly found to be consistent with the public 
interest. 


3. The Commission’s refusal to grant Association’s translator | 
applications with a condition requiring that KFBC-TV be afforded — 


non-duplication protection was unreasonable and inconsistent with | 
other Commission policy and actions. One of the major reasons the 
Commission has refused to impose non-duplication conditions on 
translators on either a general or an ad hoc basis has been the appli- 
cability to translators of Section 325(a) of the Communications Act. 
This was, for example, a major reason given by the Commission in . 
rejecting the argument of the Laramie CATV operator that it should 
not be required to afford non-duplication protection to KFBC-TV so 
long as the translators in Laramie were not required to do so. How- 
ever, if the Commission refuses to enforce Section 325(a), as was the 
case here, it cannot at the same time use the existence of that statu- 
tory provision as a justification for its concurrent failure to nose 
non-duplication conditions on translator grants. 
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ARGUMENT 


THE COMMISSION ERRED IN HOLDING THAT ASSOCIATION 
IS OPERATING ITS THREE LARAMIE TRANSLATORS IN COM- 
PLIANCE WITH SECTION 325(a) OF THE COMMUNICATIONS 
ACT 


A. Association’s Present Operation of Its Translators Is 
Contrary to the Plain Language of Section 325(a) 


Section 325(a) of the Communications Act prohibits any broad- 
cast station from rebroadcasting “the program or any part thereof of 
another broadcasting station without the express authority of the 
originating station.” Television translators are “broadcast stations” 
within the meaning of Sections 3(0) and 325(a) of the Act and the 
Commission has reflected the requirements of Section 325(a) in its 
Rules governing translators. Section 74.784(b) of those Rules states: 


“(b) The licensee of a television broadcast translator 
station shall not rebroadcast the programs of any tel- 
evision broadcast station or other television broadcast 
translator station without obtaining prior consent of 
the station whose signal or programs are proposed to 
be retransmitted. The Commission shall be notified 
of the call letters of each station rebroadcast and the 
licensee of the television broadcast translator station 
shall certify that written consent has been received 
from the licensee of the station whose programs are 
retransmitted.” 


Association’s translator applications contained the required certifica- 
tion with respect to the local programs of the three Denver network- 
affiliated stations but not with respect to the network programs of 
those stations. The translator applications stated (R. 9): 
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“Our association has a letter of permission from each 
of the following Denver stations: KOA-TV, Channel 
4, the NBC affiliate; KOB-TV, Channel 7, the CBS 
affiliate; and KBTV, Channel 9, the ABC affiliate. 

However, all of these stations stipulate that permission 
extends only to their local programming. They all say 
that their contracts with the networks specifically 
state that their approval to grant permission to use 

network programming is contingent on network ap- 
proval.” 


Association then stated that it had sought to obtain permission of 
the networks for rebroadcast of other network programs and had 
not been successful. Apparently the ABC network failed to respond 
to Association’s letter. CBS and NBC did respond, Association 
stated, but had informed Association “that KFBC-TV, Cheyenne, was 
the closest affiliate to Laramie and that permission was denied.” (R. 
9) Both NBC and CBS had indicated to Association that the trans- 


lators would be allowed to use the Denver network signals if Associ- 
ation could “‘agree to non-duplicate the network programming from Se 
KFBC-TV.” (R. 9) But that, Association stated flatly, it was 

unwilling to do. (R. 9) 


Upon these plain and undisputed facts, the Commission held in 
its July 3 opinion (R. 73) that Association had received “the requi- 
site rebroadcast consent within the meaning of Section 325(a) of the 
Communications Act, irrespective of the fact that such consents may 
have been conditioned by the consenting stations for their own ben- 
efit.” The Commission stated (R. 74): 


“The only question is the extent of the rebroadcast 
consent. Since the proposed primary stations have 
expressly limited rebroadcast consent to their local 
programs, it may well be that in order to obtain 
rebroadcast consent for network programs, [Associa- 
tion] need only to agree to provide non-duplication 


16 


protection for station KFBC-TV. The solution to the 
problem is, therefore, in [Association’s] hands.” 


In a dissenting opinion, Commissioner Cox characterized the 
portion of the Commission’s opinion quoted above as “dnvoluted.”” 
(R. 75) Frontier shared that opinion. In a timely petition for 
reconsideration (R. 78-92), Frontier pointed out that the Commis- 
sion’s finding of “‘requisite rebroadcast consent” was wholly at odds 
with its further holding in the same paragraph of the opinion that 
Association might well have to agree to provide non-duplication for 
KFBC-TV in order to rebroadcast a great majority of the programs 
Association clearly planned to carry. In any event, Frontier noted, 
Association had in the past rebroadcast, and was at present still 
rebroadcasting, all of the programs of the Denver network-affiliated 
stations—both network and non-network—and so far as Frontier could 
tell, Association planned to do so in the future. In this connection, 
Frontier submitted a letter (R. 91) written by its Executive Vice 
President to Association subsequent to release of the Commission’s 
opinion, offering to cooperate in obtaining network permission for 
Association to carry all programs KFBC-TV did not carry so long as 
Association would agree not to duplicate the network programs 
KFBC-TV did carry. No reply had ever been received to that letter. 


Frontier’s petition was denied. In its new opinion (R. 101-104), 
the Commission abruptly abandoned its prior position that Associa- 
tion might have 'to agree to provide non-duplication protection for 
station KFBC-TV in order to be able to carry network programs. 
Instead, the Commission set out upon a new and unprecedented 
course, holding for the first time that consent by the Denver stations 


>The petition also requested that the Commission order Association to 
show cause, pursuant to Section 312(b) of the Communications Act, why it 
should not be required to cease and desist operation in violation of Section 325 
(a) of the Act. 
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for the rebroadcast of any of the “transmitted signals of those sta- 
tions” would be viewed by the Commission as a grant of rebroadcast 
consent for all programs broadcast by the stations, including those 
programs for which rebroadcast consent had been explicitly denied. 
Association, it was stated, had “no further obligation to the Com- 
mission with respect to obtaining additional rebroadcast consent.” 
(R. 104) 


The central issue presented in this case is thus a very simple! 
one. Section 325(a) of the Communications Act precludes the 
rebroadcast of “the program or any part thereof” of any broadcast | 
station without the express consent of the originating station. In 
this case, the Denver stations granted rebroadcast consent for their 
local programs but expressly denied such consent for their network. 
programs. Association also failed to receive rebroadcast consent from 
the three networks, which are the owners of the programs involved, 
and two of the networks explicitly stated that rebroadcast consent | 
would not be granted unless non-duplication protection was provided 
for KFBC-TV. Association nonetheless continued to rebroadcast all 
programs of the Denver stations, including all network programs, and 
is still doing so. On those undisputed facts, the Commission held 
that Association had received all rebroadcast consent required by 
Section 325(a) of the Act. 


These facts speak plainly enough for themselves. The language 
of Section 325(a) is not ambiguous and the Commission’s holding is 
directly contrary to the clear meaning of the section. Even if it were 
to be contended that the wording of 325(a) permits “interpretation,” 
we know of no support for the Commission’s reading, either in the 
legislative history of Section 325(a)® or in any judicial interpretation 
of the statute. The Commission’s holding is erroneous under any 


See 68 Cong. Rec. 2880. 
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standard of statutory construction and should not be permitted to 
stand as a precedent for the future. 


B. The Commission Did Not Order the Denver Stations 
To Grant 'Rebroadcast Consent in this Case nor Could 
It Have Done So, Since Neither the Denver Licensees 
nor the Television Networks Were Before the Com- 
mission. In Any Event, No Facts Had Been Estab- 
lished Which Could Conceivably Have Justified Such 
an Order. 


In its Memorandum Opinion and Order on reconsideration the 
Commission stated for the first time that “even if the consents given 
by the Denver stations were not sufficient to satisfy the statute, we 
are of the view that the public interest would require their consent 
in this respect in any event.” (R. 103) The Commission’s opinion 
said no more than this nor did it contain any language which could 
possibly be construed as an order requiring the Denver stations to 
grant blanket rebroadcast consent to Association. Thus, the statement 
we have quoted was at best dictum.” As we shall show, it was also 
an inaccurate and an inappropriate statement in light of the facts and 
the parties the Commission had before it. 


At the outset, it is important to note that the Commission has 
no tules stating specific circumstances under which television broad- 
cast stations must grant rebroadcast consent to translators, nor has 
the Commission ever issued clear policy guidelines in this regard. See 
Amendment of Rebroadcasting Rules, | Pike & Fischer, RR Part 3, p. 
91:1136 (1952). Indeed, we believe that there would be serious 
jurisdictional and constitutional problems with rules or orders of the 
Commission which would compel television licensees to make availa- 


7Since the Commission’s statement was no more than dictum, Frontier did 
not file a second petition for reconsideration concerning this matter. 
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ble for rebroadcast, without charge, program material in which the 
licensees had legitimate property rights or in which other parties | 
with legitimate property rights had not extended those rights so as | 
to grant rebroadcast permission to the translators. We find it unnec- | 

essary to pursue that argument here, however. It is clear that even 
if the Commission’s authority to compel grant of rebroadcast rights | 
were to be conceded, the Commission could not have issued such an | 
order in this case. 


Such an order would have had to be directed to the Denver 
licensees, not to Frontier or to Association, the only two parties: 
before the Commission. An order compelling the Denver licensees 
to grant rebroadcast consent would also have had a serious direct 
impact upon the television networks, whose affiliation contracts 
explicitly limit the degree to which affiliates may grant rebroadcast | 
consent for network-supplied programs. Yet, neither the Denver | 
licensees nor the television networks were before the Commission in | 
this case and the Commission made no attempt to solicit their views. 
Under these circumstances, an ad hoc ruling directed specifically to. 
these non-parties would have been a denial of due process as to the = 
Denver stations and the networks. See Mallow v. Hinde, 25 U.S. (12 
Wheat.) 193, 197 (1827); Shields v. Barrow, 58 U.S. (17 How.) 130, 
139 (1854), and Rule 19(b) of the Federal Rules of Civil Procedure | 
and cases decided under Rule 19(b). See also Columbia Broadcasting 
System v. United States, 316 U.S. 407 (1942). 


Moreover, the Commission had no facts before it which could 
have justified an order requiring the Denver stations to grant rebroad-' 
cast consent even if such an order would otherwise have been legal.’ 
The Commission’s opinion noted that the Laramie translators are! 
owned by non-profit community organizations, that the translators 
provide a needed off-the-air service in Laramie, and that the three 
translators taken together provide a “broad spectrum of program 
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fare” not available from KFBC-TV alone. (R. 103-104) Finally, the 
Commission’s dictum appears to have been based at least in part on 

a “finding” (R. 103) that the signal of KFBC-TV cannot be received 
in portions of Laramie served by the translators. But none of these 

factors provided any basis for the Commission’s conclusion. 


The fact that the translators are operated on a non-profit basis 
is irrelevant. Virtually all translators are operated by non-profit en- 
tities, but this non-profit status alone has not led the Commission to 
adopt any general policy requiring the grant of rebroadcast consent 
to translators by station licensees who would otherwise be unwilling 
to do so. Similarly, the undisputed fact that the three Laramie 
translators serve ‘a real need in Laramie by providing collectively 
many more programs than KFBC-TV can provide alone is not a 
sound reason for issuance of an order which would require the Den- 
ver stations to make available to the translators the same network 
programs offered by KFBC-TV. Again, we stress, only such duplica- 
tive programs are at issue in this case, for both KFBC-TV and the 
television networks have stated repeatedly that Association will have 
no difficulty in obtaining rebroadcast consent for all network pro- 
grams KFBC-TV' does not carry, once the translators start providing 
exclusivity for the network programs KFBC-TV does carry. 


The Commission also lacked grounds for its “finding” that 
KFBC-TV’s signal cannot be received in portions of Laramie. Although 
Association did make such a claim, its allegations were unsupported 
by engineering data compiled according to any method recognized 
by the Commission’s rules. Even the unsupported claims which were 
submitted were disputed by Frontier (R. 97-98) and without a hear- 
ing there was simply no basis for the Commission to make any new 
findings concerning the matter. Moreover, the finding the Commis- 
sion did attempt to make without holding a hearing was directly 
contrary to the only FCC finding concerning KFBC-TV’s signal 
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strength in Laramie which has ever been made on the basis of a 
hearing record. That finding—made by a Commission Examiner fol- ! 
lowing a hearing proceeding held in Laramie itself—was that KFBC- 
TV provides “transmissions of acceptable quality” in the Laramie area 
and that “most rooftop antennas in Laramie are pointed toward | 
Cheyenne.” Laramie Community TV Company (FCC 63D-35, Docket 
Nos. 14552-56, Initial Decision of Hearing Examiner Asher H. Ende, 
March 20, 1963).8 

Even more to the point, the Commission made no inquiry at alll 
in this case as to the reasons why the Denver stations denied rebroad- 
cast consent. Most certainly, the actions taken by the Denver sta- 
tions which were required by their network affiliation contracts were 
not unreasonable on their face. Nor did the Commission have any 
information before it which could have justified a finding that the 
networks acted unreasonably in enforcing their contractual rights. 
The only discussion at all concerning the position of the networks, 
appears in Commissioner Cox’s dissent on reconsideration. The net- 
works, Commissioner Cox noted, do not withhold consent because) 
they wish to deprive people in Laramie of any programs or because | 
they wish to exact payment from the translators for rebroadcast of 
the programs. Rather: 


“We know that the networks interpose no objection 
to the rebroadcast of their programs by hundreds of 
translators which extend television to unserved areas. 
However, they deny consent here—and in similar 
cases—because the translators are moving network 
programs from the service area of one affiliate into 


8 Commissioner Cox’s dissent notes that it is impossible to tell how large 
the areas of poor reception are claimed to be on the basis of the material sub- 
mitted by Association. On the basis of material submitted with the translator | 
applications, Commissioner Cox states, approximately 30 families living east of | 
Laramie appear to be involved. (R. 106) 
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that of another affiliate in a smaller, less profitable 
market. The networks properly regard this as disrup- 
tive of a! carefully worked out coverage they have 
achieved through their affiliation agreements. If the 
people of Southeastern Wyoming are to have a locally 
owned and operated television station serving local 
needs, that station—KFBC-TV—must earn adequate 
revenues from advertisers. The latter will provide this 
support only if the station attracts sufficiently large 
audiences'to make it an effective and economical adver- 
tising medium. For the station to achieve this status, 
it must build around the popular programming of the 
networks. KFBC-TV has obtained affiliation with all 
three networks and presents programs from all of 
them, but if its natural audience watches those pro- 
grams over the Denver stations instead of over KFBC- 
TV, the latter will lose revenue and may have to cur- 
tail its service. It is to prevent this by assuring 
KFBC-TV reasonable exclusivity for the programs it 
carries that the networks have denied [Association] 
permission to use their programs.” (R. 111) 


Commissioner Cox’s statement stands uncontroverted. The 
Commission held no hearing in this case and had neither the networks 
nor the Denver ‘stations before it. No competent engineering data 
was submitted nor did any rule, regulation, or relevant precedent 
dictate the result reached by the majority.” Under those circum- 
stances, the Commission had no basis for finding that the public 
interest would require the Denver network stations to grant consent 
for rebroadcast of all of their network programs. 


*The only two cases cited by the Commission in support of its holding 
involved radically different factual situations. Channel 7, Inc. (KLTV), 3 Pike & 
Fischer RR 2d 680 (1964) and KAKE-TV and Radio, Inc., 8 FCC 2d 119, 10 
Pike & Fischer, RR 2d 799 (1967), were both cases in which, as Commissioner 
Cox notes, “the networks had consented to the use of their programs by the 
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THE COMMISSION’S REFUSAL TO IMPOSE NON-DUPLICATION 
CONDITIONS ON ITS GRANTS OF ASSOCIATION’S TRANSLA- 
TOR APPLICATIONS WAS ARBITRARY, UNREASONABLE, AND 
INCONSISTENT WITH PRIOR COMMISSION POLICY AND AC- 
TIONS 


Prior to the grants of Association’s translator applications, and| 
again on reconsideration, Frontier requested that the Commission | 
condition any authorization for the Laramie translators to prohibit 
duplication of KFBC-TV’s network programs with the same programs 
relayed from Denver stations. Although Frontier’s request was amply 
supported by the papers Frontier submitted to the Commission, the | 
request was denied summarily and almost without discussion in eachi 
of the Commission’s two Memorandum Opinions and Orders. In 
doing so, the Commission virtually ignored the substantial reasons , 
Frontier had given in support of its request for non-duplication. 


Frontier pointed out first that Laramie was well within the 
Grade B signal contour of KFBC-TV and that loss of the substantial 
Laramie audience was most important to a small market television 
station such as KFBC-TV. In an affidavit submitted to the Commis- 


sion (R. 88), Frontier’s Executive Vice President asserted that Laramie 
was the second largest Wyoming community served by KFBC-TV; that 
Laramie contained the bulk of the population in Albany County, 
Wyoming; and that because of program duplication by the CATV 
system and the translators in Laramie, all of Albany County had been 


stations seeking rebroadcast consent, and [the Commission] found that the sta 
tions whose signals were to be picked up had refused rebroadcast consent in order 
to promote their private competitive interests.” In the present case, of course, 
neither the networks nor the local stations have granted rebroadcast consent nor 
is there any basis for a finding that the withholding of such consent is unreason- 
able. 
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credited to the distant Denver stations on the American Research 
Bureau’s map depicting “U.S. television market areas of dominant 
influence, 1966-67.” 


Second, Frontier pointed out that the translator company and 
the CATV company in Laramie were each using the failure of the 
other to provide program exclusivity for KFBC-TV as-an excuse for 
its own failure to do so. However, Frontier noted, the Laramie CATV 
operator had assured the Commission that it would agree to provide 
non-duplication protection for KFBC-TV as soon as the translators, 
with which the CATV competes, were required to to do so.J@ 


Finally, Frontier reminded the Commission that the prior oper- 
ator of the Laramie translators-whose equipment Association pro- 
posed to use—had explicitly agreed to provide program exclusivity 
for KFBC-TV, and that it was only on the basis of that agreement 
that Frontier had ceased to press a prior effort, made in the context 
of an FCC hearing proceeding, to have such non-duplication condi- 
tions imposed on the original translator grants. 


The Commission barely mentioned any of Frontier’s contentions. 
In its first opinion, the Commission simply noted in passing that 
Association was a new corporation and not legally bound by the old 
non-duplication| agreement signed by its predecessor. (R. 73) No 
mention was made of the circumstances under which the original 
non-duplication agreement had come into being. Beyond that brief 


I O although ‘Association made no such affirmative representation, it did 
cite the failure of the CATV to non-duplicate as a reason for its own refusal to 
delete any programs originated by the Denver stations. This excuse disappeared 
prior to the filing of the last pleading in this case when the Commission issued 
an order requiring the CATV system to afford KFBC-TV program exclusivity in 
Laramie. As previously noted, the CATV operator is resisting this order in the 
Tenth Circuit Court of Appeals on the ground that it should not be required to 
provide program exclusivity so long as the translators do not. 
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reference, the opinion dealt with Frontier’s arguments only in the 
following four sentences (R. 73): 


“Frontier’s only factual allegations in support of this 
request [for a non-duplication condition] are that 
station KFBC-TV places a predicted Grade B contour 
over this area and that ‘transmissions of acceptable 
quality are received in this area™, On March 8, 1966, 
the Commission released its Second Report and Order 
in Docket No. 14895, 2 FCC 2d 725, 6 RR 2d 1717, 
in which it announced that it was modifying its interim 
translator policy and that it did not ‘deem it appro- 
priate to follow any general policy of requiring a 
non-duplication condition where the translator appli- 
cant is not a broadcast licensee, ¢.g., a community 
sponsored translator.’ The Commission does not be- 
lieve Frontier’s factual allegations require a departure 
from this policy.” 


f¥owever, Frontier has not addressed itself to [Associa- 
tion’s] allegations that station KFBC-TV cannot be received in 
portions of Laramie reached by the translators. 


In its second opinion, the Commission dealt with Frontier’s arguments | 
even more briefly. In a single sentence, the Commission held (R. 
104): 


“Since Frontier has offered no new facts or arguments 

to change our holding that we should not impose non- 
| 
| 
11 Since no engineering data had been submitted by Association to support | 
its allegations and since the Commission had itself found in 1963 that the signal | 
of KFBC-TV in Laramie was adequate, Frontier had not commented on Associ- : 
ation statements concerning signal strength. In a later pleading, Frontier did 
dispute Association’s claims. (R. 97-98) 
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duplication conditions upon these translators, we ad- 
here to our prior holding in this respect also.”/? 


Neither of the Commission’s opinions dealt at ail with Frontier’s 
arguments concerning the economic impact on KFBC-TV of program 
duplication in Laramie. 


The Commission acted unreasonably and contrary to its own 
previously announced policy in ignoring Frontier’s showing that the 
lack of program exclusivity for the programs of KFBC-TV in Lara- 
mie had resulted in the inclusion of all of Albany County in the 
“area of dominant influence” of the more distant Denver network 
stations. In the past, the Commission has repeatedly recognized that 
stations must be able to acquire reasonable exclusivity rights within 
their own service areas for the programs they broadcast to the pub- 
lic. See First Report and Order on CATV, 38 FCC 683, 705, 4 Pike 
& Fischer RR 2d 1725, 1748-1752; Second Report and Order on 
CATV, 2 FCC 2d 725, 736, 6 Pike & Fischer RR 2d 1717, 1781-84. 
The Commission has also found the destruction of such reasonable 
program exclusivity rights by CATV systems to be unfair competi- 
tion. Second Report, supra, 2 FCC 2d 756. The provision of rea- 
sonable exclusivity for stations in their own markets has always been 
linked directly by the Commission to the necessity of preserving the 
viability of local stations—particularly in small markets such as 
Cheyenne—so that the stations may serve as local outlets for their 
communities. Yet in this case, in the face of uncontroverted evidence 
that KFBC-TV’s normal market area has been substantially diminished 
and that the market area of the powerful Denver stations has been 


120 the quoted sentence, Commissioner Cox said: “I do not think this 
is an accurate view of Frontier’s pleadings on reconsideration. Even if the 
majority were to adhere to its general policy of not requiring non-duplication of 
most translators, I think ample grounds have been shown for relief in this case.” 
(R. 115) 
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substantially enlarged, the Commission has refused to act. In view 
of the undisputed facts, we submit that this refusal was unreason- 
able. | 


We wish to place particular stress on one further point. The 
Commission’s refusal to impose non-duplication conditions here 
cannot be viewed as an isolated act but must be considered in light — 
of the Commission’s concurrent failure to enforce Section 325(a) of | 
the Communications Act. (See Argument I.) The latter omission is 
most significant because the Commission’s reluctance thus far to | 
adopt a general policy requiring translator non-duplication and, | 
indeed, its rationale for refusing to impose the same non-duplication 
conditions on the Laramie translator as were imposed on the Laramie 
CATV has been grounded to a significant degree upon the applicabil- 
ity of Section 325(a) to translators. 


Thus, in Laramie Community TV Co., 9 FCC 2d 723 (1967), the 
Commission rejected a claim by the Laramie CATV system that it! 
should not be required to afford non-duplication protection to | 
KFBC-TV so long as the translators are not required to non-duplicate. 


In so doing, the Commission stated: | 
| 
“In this regard, it is appropriate to note that the pol- | 
icies applicable to CATV and community-owned trans- | 
lators are different since such a translator is not profit | 
making (and since a translator must obtain rebroad- 
cast consent pursuant to Section 325 of the Act). | 
Consequently, the fact that the translators are not ! 
specifically required to furnish program exclusivity 

does not demand that the CATV be allowed to oper- 

ate without furnishing program exclusivity.” 


The Commission has also declined to adopt general non-duplica- 
tion rules for translators. In its most recent Report and Order 
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amending many of the translator tules,/* the Commission stated only 
that “the whole problem of non-duplication by translators requires 
further study.” Although it is not clear precisely what the Com- 
mission’s “further study” is to encompass, the Commission did state 
when it began its current study of translators that it still lacked 
“sufficient information to determine the extent to which the rebroad- 
cast consent provisions of Section 325(a) may in practice limit dupli- 
cation by translators.” Second Report and Order on CATV, 2 FCC 2d 
725, 759 (1966). The Commission also expressed the view at that 
time that “the rebroadcast provisions of Section 325(a) may work 
with greater efficiency [than non-duplication conditions] in the case 
of translators not owned by broadcast licensees.” Ibid. 


Frontier agrees that Section 325(a) could operate as an effective 
substitute for non-duplication conditions in many cases. Frontier 
also believes that the Commission was correct in rejecting the petition 
of the Laramie CATV operator for waiver of the CATV non-duplica- 
tion rules in Laramie Community TV Co., supra. A waiver of the 
non-duplication requirements for the CATV system would only have 
compounded an already serious problem. However, if the Commis- 
sion wishes to rely on Section 325(a) as a reason for not requiring 
translators to non-duplicate, it must also accept its obligation to 
enforce the section. If the Commission interprets the statute as it 
did here—holding that rebroadcast consent granted by an originating 
station for some of its programs must be taken as rebroadcast con- 
sent for all programs—all of the Commission’s statements concerning 
325(a) which we have quoted above become meaningless. The Com- 
mission cannot, we submit, continue to evade its responsibilities in 
this vital area of its authority. 


13 4mendment of Translator Rules, FCC 68-605, Docket No. 15971, 
released June 10, 1968. 


29 


CONCLUSION 


In view of the foregoing, Frontier requests that this Court grant | 
relief as follows: 


(a) That the Commission’s Memorandum Opinion and Order | 
denying Frontier’s petition for reconsideration and for an order to 
show cause be reversed and set aside. 


(b) That the case be remanded to the Commission with instruc- | 
tions that the grants of Association’s translator applications be set | 
aside and that Association’s applications be regranted only subject to 
a condition that the translators be required to afford non-duplication | 
protection to station KFBC-TV, or to a condition that Association 
be required to cease the present violations of Section 325(a) of the | 
Communications Act established by the undisputed facts now before | 
this Court. 


(c) Failing that, that the case be remanded to the Commission , 
with instructions that the grants of Association’s translator applica- 
tions be set aside and a hearing held to determine whether the appli- | 
cations should be regranted subject to appropriate conditions requiring | 
that non-duplication protection be afforded to KFBC-TV. Pending 
completion of such a hearing, no interim operation of Association’s 
translators should be permitted, so long as such interim operation 
would continue the violations of Section 325(a) of the Communica- | 
tions Act established by the undisputed facts now before this Court. 
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No. 21,598 
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AND ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE-RESPONDENTS 


STATEMENT OF THE ISSUES PRESENTED 


1. Whether the Commission could reasonably find that 


public interest did not require the imposition of special conditions 


on the operation of community owned translator stations in Laramie, 


Wyoming, giving exclusivity in the area to programs from television 


station KFBC-TV, Cheyenne. 
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2. Whether section 325(a) of the Communications Act, 
which requires that stations rebroadcasting the signals of other 
stations must obtain the consent of the originating station, 
precludes the Commission from authorizing operation of the Laramie 


translators. 


JURISDICTIONAL STATEMENT 


Case No. 21,594 is an appeal from Commission actions 
granting the applications of Laramie Plains Antenna TV Association, 
Inc., for television translator stations in the general area of 
Laramie, Wyoming. This Court's jurisdiction rests on section 4.02(b) (6) 
_of the Communications Act of 1934 as amended, 47 U.S.C. 402(b) (6). 

Case No. 21,598 is a petition to review the Commission's 
refusal to institute proceedings looking toward the issuance of 
orders directing the Laramie translators to cease and desist from 
violating Section 325(a) of the Communications Act. The petitioner 
has invoked this Court's jurisdiction under section 402(a) of the 


l/ 
Communications Act. Assuming arguendo that this is correct, we 


arguendo 

think that under the facts of the case, no basis for such a review pro- 
ceeding exists at this time. The Commission’s refusal to issue cease and 
desist orders was in'substance reaffirmation of the original grants 


and was made in conjunction with its denial of reconsideration of 


.those actions. Thus, if the rulings under review in Case No. 21,594 


res 
TY/ But Cf. Tomah-Mauston Broadcasting Co. v. F.C.C., 113 U.S. App. 
D.C. 204%, 306 F.2d S11 (1962). 
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are upheld, there will be no need to reach the issues presented in 
Case No. 21,598. If the rulings in Case No. 21,594 are set aside, 
there is similarly no reason to reach the issues in Case No. 21,598 
| 


-, Since further proceedings would then be held in regard to the - 


translator applications. 


STATEMENT OF THE CASE 


Appellant-petitioner Frontier Broadcasting Company is the 
: 
licensee of television station KFBC-TV in Cheyenne, Wyoming. KFBC-TV 
| 


carries selected programming from each of the three major networks. 
| 
The station, along with its two satellites, operates in a market con- 


| 

taining 145,300 television households, of which KFBC-TV reaches 90,200 
2/ : 

on a net weekly basis. Albany County, Wyoming, which is included in 


- this market, has 6,200 television homes. Approximately 4,500 of them 


are located in Laramie, the largest city of Albany County and the city 


with which this appeal is concerned. Laramie is some 42 miles west- 


| 
northwest of Cheyenne, and about 115 miles north-northeast of EI 3 
Colorado. 
37) 
The only television station which is theoretically receivable 


off-the-air in Laramie is KFBC-TV, i.e., that station's predicted Grade 
| 
B contour covers Laramie. Other television service is received) in 


Laramie in two ways: (1) There is a CATV system which is connected 


2/ These households watch the station at least once a week. This 
and the other figures set forth herein, obtained from Television Fact- 
| book No. 38 (1968), were compiled by the American Research Bureau. 
| 3/ There are statements in this record (R. 9-13, 14, 94-95) alleging 
that KFBC-IV's signal cannot be received in portions of Laramie. 
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to approximately 4,000 homes, representing 80% of Laramie’s residents. 


This system carries KFBC-IV, three Denver, Colorado, network affiliates, 
one Denver independent, one Denver educational station, and a Casper, 
Wyoming, station. (2) Laramie Plains Antenna TV Association, Inc., 
the local non-profit association which is the target of this appeal, 
operates three translator stations in the area. These translators 
operate at a power of 1 watt and rebroadcast the programs of the 
three Denver network stations. They serve Laramie and the small 
communities of Tie Siding, Bosler and Big Laramie Valley. 

Because KFBC-TV provides predicted local television service 
(Grade B) to Laramie, section 74.1103 of the Commission's Rules 
requires the CATV system, upon request, to refrain from duplicating 
on the same day any program broadcast by KFBC-TIV. Such a request was 
duly made by Frontier. The CATV system petitioned the Commission for 
a waiver of the rule. The Commission denied the waiver request in 
August 1967. Laramie Community TV Co., 9 F.C.C. 2d 723, reconsidera- 
tion denied 11 F.C.¢. 2d 721 (1968). The CATV system has appealed 
this ruling to the Tenth Circuit Court of Appeals (Case No. 9954). 
A stay pendente lite has been granted by that court. 

There is no comparable nonduplication rule for translators 
vis-a-vis local stations. As discussed in detail in Argument I, 
infra, the Commission has rejected as unneeded the general. imposition 
of nonduplication requirements on non-profit translators, preferring 


instead to utilize an ad hoc approach. 


== 
In November, 1965, the above-discussed SEEGERS translator 
applications were filed with the Commission (R. 1a These | 
! applications reveal that broadcast Roreent was received from the 
three Denver stations involved, but only for non-network programs 
: because the stations' contracts with the networks required network 
‘ approval of consent to rebroadcast network programs. NBC and cps 
have apparently declined to give such permission unless the trans- 
lators would agree to nonduplicate KFBC's network programs. No 
response from ABC was indicated (R. 9). 
Frontier directed a letter to the Commission on January 10, 
1966 (R. 66-69), in which it requested that any construction perhits 
or licenses issued pursuant to the above applications be subject to 
a nonduplication condition in order to protect KFBC-TIV.. Frontier 


pointed to a nonduplication:agreement it had with the holder of 


previously outstanding Laramie translator construction permits, 


| 
took issue with assertions which the association had made in its 
applications regarding the poor quality of KFBC-IV's signal in 
| 


Laramie, and alleged that inadequate rebroadeast consent had been 
| 


obtained. The translator association responded to these arguments 


(R. 70-71). 


In a Memorandum Opinion and Order released July 3, 1967, 
| 


the Commission granted the translator applications and refused ‘to 


impose nonduplication conditions (R. 72-76). The Commission held 


-- ! 
4u/ These applications were to cover construction commenced under 
permits held by another group which became defunct,and allowed its 
permits to expire (R. 1). While the applications were pending /the 
Association operated the translators through permission granted 
under section 309(f) of the Act, 47 U.S.C. 309(£). Laramie Plains 
Antenna TV Association, Inc., FCC 65-1100, released December 10, 1965. 
Thus, the translators which are the subject of this appeal have already 
been in operation for almost three years. 
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that no privity of responsibility existed between the present trans- 
lator association and its predecessor, and therefore the prior 
nonduplication agreement was not binding. Second, the Commission 
held that Frontier had failed to show why the Commisson should 


depart from its statement in the Second Report and Order, 2 F.C.C. 


2d 725, 758-760, that no general policy of nonduplication would be 
5/ 


applied to community, sponsored translators. Finally, as to the 
rebroadcast consent matter, the Commission stated (R. 73-74): 


We think it is clear that, for each application, 
Laramie has received the requisite rebroadcast 
consent within the meaning of Section 325 (a) of 

the Communications Act, irrespective of the fact 

that such consents may have been conditioned by 

the consenting stations for their own benefit... . 
The only question is the extent of the rebroadcast 
consent. Since the proposed primary stations. have 
expressly limited rebroadcast consent to their local 
programs it may well be that, in order to obtain 
rebroadcast consent for network programs, Laramie 

[the translator association] need only to agree to 
provide nonduplication protection for Station KFBC-IV. 
The solution to the problem is, therefore, in Laramie's 
hands. 


Frontier petitioned for reconsideration of the above action. 
Its principal argument went to the Commission's holding on the rebroad- 
east consent matter (R. 78-92). The translator association pressed 
its assertions relating to the alleged inadequacy of KFBC-IV's signal 
in the Laramie area (R. 94). In reply (R. 96-98), Frontier endeavored 
to discredit the association's assertions concerning the poor quality 

= / 
57 in this regard,the Commission noted that Frontier did not deal 


with the association's assertion that KFBC-IV cannot be received in 
certain parts of Laramie served by the translators. 


sye 


, | 
of KFBC's signal in Laramie, stating that "[a]1though reference 
is made to measurements alleged to have been taken at Laramie, | 

| 


Association has not supported these references with any engineering 
| 
| 


Rather than submitting any affirmative engineering evidence of 


statement and they must, therefore, be disregarded" (R. 97). 


its own,however, Frontier relied upon a finding made by an 
6/ 
| 


examiner in a 1963 initial decision that transmissions of ASSES RES 
quality are received from KFBC-TV in Laramie, that Laramie lies 


within the calculated Grade B contour of the station, and that 
: | 
"most" roof-top antennas in Laramie are pointed toward Cheyenne. 
| 
The Commission denied Frontier's petition for reconsideration 


in a Memorandum Opinion and Orderreleased January 12, 1968 (R. 101- 


117), reiterating its holding that section 325 (a) requires consent 


| 
of the “originating station" only and that it regarded such consent 


as having been given here. 
Frontier appealed from the above two Commission orders on 


January 19, 1968. 

| 
ee | 

6/ This initial decision, Laramie Community IV Co., F.C.C. 63D-35, 
Docket Nos. 14552-14556, concerned mutually exclusive translator 
applications to serve the Laramie, Wyoming, area and was based’ on 

a record made in 1962. Although the finding referred to by Frontier 
was made by the Examiner, there was no issue in the proceeding! deal- 
ing with the quality of KFBC-TV's signal in Laramie and only a; 
passing reference appears in the proposed findings of one of the 
applicants to the effect that KFBC-TV's signal was generally avail- 
able in the Laramie area. Frontier was a party to that proceeding. 
Although exceptions were filed to the examiner's initial decision, 
no action was even taken thereon since the Laramie Community TV 
applications were dismissed on November 15, 1963, at the request of 
that applicant. 
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ARGUMENT 

Basically, two questions are raised in this appeal: 

(1) whether the Commission properly refused to impose. nonduplication 
conditions on its grants of these translator applications and 

(2} whether the Commission was correct in holding that the translator 
association had obtained the rebroadcast consent required by 

section 325{a) of the Communications Act, 47 U.S.C. 325(a). We submit 
for the reasons set forth below that each of these questions must be 
answered in the affirmative. 

I. THE COMMISSION PROPERLY REFUSED TO IMPOSE 

NONDUPLICATION CONDITIONS ON THE LARAMIE 
TRANSLATOR CONSTRUCTION PERMITS. 

Appellant argues (Br. 23-28) that the Commission's refusal 
to condition the Laramie translator grants so as to prohibit duplication 
of KFBC-IV's network programs by the translators was arbitrary, 
unreasonable, and inconsistent with prior Commission policy. ‘We shall 
show in. the following discussion that the Commission gave careful 
consideration to each of the arguments made by appellant and properly 
rejected its request for nonduplication protection. 

Appellanti first argued to the Commission that by letter 
agreement of November 13, 1961, between appellant and Albany Electronics, 


7 
the prior Laramie translator permittee, Albany Electronics had 


ay; See footnote 6, supra, concerning the hearing in regard to the 
Albany Electronics application wherein Frontier, a party to the 
proceeding, had supported a grant to Albany. 
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; 
explicitly agreed to provide program exclusivity for KFBC-IV and 


that therefore a nonduplication condition should be imposed on the 


successor translator association’s grants. In response to this, 
the Commission properly stated (R. 73): 


Although Laramie wishes to operate equipment formerly 
authorized to Albany Electronics, Inc., it has acquired 
only the equipment from that organization and, rather 
than seek to acquire its permits, has applied for 
new construction permits in its own right. Consequently, 
there is no privity of licensee responsibility between 
Laramie and Albany Electronics, Inc., which could bind 
Laramie to the terms of the 1961 agreement. 
| 


Alternatively, appellant requested that the eneiates 


applications be granted subject to the same nonduplication conditions 


imposed upon CATVs. The Commission rejected this request, too, 
stating (R. 73): 


Frontier*s only factual allegations in support of 
this request are that Station KFBC-TIV places a 
predicted Grade B contour over this area and that 
"transmissions of acceptable quality are received 
in this area", [Footnote omitted.] On March 8, 
1966, the Commission released its Second Report and 
Order in Docket No, 14895, 2 F.C.C. 2d 725, 6 RR 2d 
1717, in which it announced that it was modifying 
its interim translator policy and that it did not 
"believe it appropriate to follow any general policy | 
of requiring a non-duplication condition where the | 
translator applicant is not a broadcast licensee, 
€.g., a community sponsored translator." The 
Commission does not believe Frontier's factual 
allegations require a departure from this policy. 
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Although CATVs and translators are each intended to 
supplement regular television broadeasting, they are entirely 
different services and the Commission has adopted separate regulatory 
aoereres in regard to each of them. This Court has on several 
occasions considered ‘cases involving community antenna television 
(CATV) and is therefore familiar with the Commission's rules govern- 
ing CATV. See, e.g., Buckeye Cablevision, Inc. v. F.C.C., __ U.S. App. 
D.C. __, 387 F.2d 220 (1967); Carter Mountain Transmission Corp. v. 
F.C,C., 116 U.S. App. D.C. 93, 321 F.2d 359 (1963), cert. denied 
375 U.S. 951. See also United States v. Southwestern Cable Co., 


__ U.S. __, 36 USEW 4553, decided June 10, 1968, which affirmed the 


Commission’s jurisdiction over CATV, and Black Hills Video Corporation 


\el 


and Midwest Video Corporation v. F,C.C, and U,S,A., __ F.2d (Eighth 


Circuit Case Nos. 18,052, et al., decided August 7, 1968). 

As described in these eos in 1966 the Commission, after 
extensive rulemaking proceedings, | asserted jurisdiction over all 
CATV systems and adopted appropriate rules. Section 74.1103 of these 
rules, 47 CFR 74.1103, provides that CATV systems must, upon request, 


earry the signals of local stations, and must refrain from duplicating 
9 
on the same day the programs of the local stations. The Commission's 


B87 See First Report and Order, 38 F.C.C. 683 (1965), and Second Report 
and Order, 2 F.C.C, 2d 725 (1966). 
9/ The substance of section 74.1103 has been reviewed and upheld 


as a lawful and reasonable exercise of authority. See, e.g., Canter 
Mountain Transmission Corp. v. F,C,C., supra; Idaho Microwave, Inc. 

v. F,C,C., 122 U.S. App. D.C. 253, 352 F.2d 729 (1965); Wheeling 
Antenna Company, Inc. v. U,S,A. and F.C.C., __ F.2d __ (C.A. 4, decided 
February 28, 1968); Conley Electronics Corp. v. U.S.A. and F.C.C., 

__ F.2d (C.A. 10, decided April 22, 1968, certiorari requested); 

and Black Hills Video Corporation and Midwest Video Corporation v. 
F.C.C. and U.S.A., __ F.2d __ (Eighth Circuit Case Nos. 18,052, et al., 
decided August 7, 1968. 


= iis 
rationale for promulgating these rules rested on a determination that 
failure by a CAIV system to carry the local stations and duplication of 
their programs on the same day would constitute “unfair competitive 


practices." The Commission's concern was that such practices would 


drive out local television broadcasting service, thus eliminating 
free television service, service to outlying areas, and locally 
originated programming. The Commission therefore concluded that its 
statutory obligation to provide a fair and efficient national alloca- 
tion scheme under section 307(b) of the Communications Act, U7 U.S.C. 
307(b), made adoption of the above rules necessary in the public 
interest. 


| 
| 
Television translators represent an entirely different means 


of distributing the signals of television broadeast stations. 


Translators receive television signals off the air, convert or | 


"translate them to another television channel, then amplify an 


2a 


retransmit them so as to provide acceptable reception in small 


communities where direct reception of the signals of the original 


. i 
television broadcast station is unsatisfactory. The Commission first 


authorized experimentation with translators as early as 1951. In 1956, 
it instituted a rulemaking proceeding to consider the operation of 
translator stations on a commercial basis and in that year began the 


| 
authorization of such stations. 
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_ Translators are required to have the consent of the stations 
whose signals they rebroadcast and may originate no programs of their 
own. ‘See 47 U.S.C, 325(a) and 47 CFR 74.784(b). Since they do not 
by their own operation generate any revenue, they are often built 
and operated by non-profit corporations or associations such as the 
translator association here which secure funds by public 
contributions or subscriptions. The cost of construction and 
maintenance is small. See section 74.731 of the Commission's 
Rules, 47 CFR 74.731; Seiden, An Economic Analysis of Community 
Antenna Television Systems and the Television Broadcasting Industry 
(1965); CATV and TV Repeater Services, 26 F.C.C. 403 (1959); and Cox, 
The Television Inquiry, The Problem of Television Service For Smaller 
Communities, Staff Report prepared for the Committee on Interstate 
and Foreign Commerce, United States Senate, 85th Cong., 2d Sess. (1959). 
In contrast to CATVs, there is no charge for the translator service 
since it can be picked up off-the-air. 

At the time the Commission first adopted rules for CATVs, it 
Simultaneously commenced an inquiry into the future role of television 
translators, Notice of Inquiry and Notice of Proposed Rulemaking in 
Docket No. 15971, 1 F.C.C. 2d 453. Among the questions raised in 
the proceeding was whether translators should be precluded from 


duplicating the programs of local stations (1 F.C.C. 2d at 467, 


475-476 , paras. 36, 61 and 64). The comments submitted in response 
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were discussed at some length in the Second Report and Order @ F.C.C. 
2d at 758-760). But because of a lack of porerate information ina 
the state of flux of all translator rules and policies, no resolution 
of the issue was made at that time. A thorough reexamination of all 
translator rules and policies was promised in the yet-to-be completed 
Part II of the proceeding. However, the Commission stated that it 
did not. "appear advisable [at this time] to undertake a partial 
revision of the translator rules . . . merely in order to attempt to 
equalize the position of translators and CATVs." After outlining a 
number of interim measures which would be followed to make tranlators 
compatible with the operation of regular broadcast stations, the 


Commission turned to the question of imposing nonduplication require- 

= 
ments on community operated non-profit translator facilities, noting, 
| 


among other things, that 

. . . the amount of duplication in this type of 
situation is not likely to be of a substantial 
nature, since local residents are clearly not apt 
to undertake the expense and inconvenience of 
translator operations supported by local assess~ 
ments or donations unless a substantially different | 
program service is being made available. In these 
circumstances, we do not think it desirable as a 
general policy to place any significant barrier, not 
urgently needed, to the development of such community | 
type translators. We shall, of course, consider | 
whether additional requirements are appropriate, either 
upon request or on our own evaluation of a particular| 
situation, and will make all translator grants subject 
to the outcome of part II of this proceeding. We will 
also take into account, where warranted in individual | 
situations, the possible discriminatory effect of our) 
interim translator policy upon any existing CATV 
system competing with the translator. (2 F.C.C. 2d at 
759-760, para.86a). 
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Finally, in a Report and Order in Docket 15971, 33 F.R. 8669, 


June 13, 1968, amending certain aspects of the television translator 
rules, the Commission reiterated its conclusion that community-owned 
translators such as that involved here should not be required to 
provide nonduplication protection. 

In evaluating the particular situation in Laramie, the 
Commission considered facts within its knowledge concerning (1) KFBC-TIV, 
(2) the translator association, and (3) the CATV system in Laramie and 
properly concluded that the imposition of nonduplication requirements 
on this non-profit translator association in favor of KFBC-IV would 
be inappropriate. KFBC-TV is located in Cheyenne, some 42 miles 
from Laramie, and is'affiliated with all three meine: The station 
operates satellites at Scottsbluff, Nebraska, and Sterling, Colorado, 
the latter being sold in combination with KFBC-IV. Frontier also 
operates radio stations KFBC, Cheyenne, and KVRS, Rock Springs. 
Additionally, it holds a construction permit for Channel 11 in 


10 / 


Rawlins, Wyoming. 


ee 
10/ TV Factbook No. 38, 1968 Edition. That KFBC-IV is not a 
struggling small market operation becomes apparent when we note the 
following: Frontier*s President is Robert S. McCraken. A 26% 
stockholder is Cheyenne Newspapers which is controlled by the 
McCraken family and publishes the Wyoming Eagle and the Wyoming 
State Tribune. Mr. McCraken and associates also publish the 
Laramie Republican-Boomerang and Bulletin, the Rawlins Times, the 
Rock Springs Rocket, and the Worland Northern Wyoming News. 
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- In vast contrast to KFBC-TV, Laramie Plains Antenna ay 


Association, Inc., is a non-profit corporation, Its funds were 
| 
raised by the sale of stock at $25.00 per share, Each shareholder 


and/or user is also solicited for $10.00 each year (R. 16). the 
sole objective of the translator association is to bring all network 
service to the people in the Laramie Plains area living on the fringes 
of Laramie and in the adjacent rural areas who reportedly receive 


only an inferior quality signal from KFBC-TV and who do not wish or 
| 


are unable to subscribe to the CATV system (R. 12). 
The CATV system in Coranienserres 80% of Laramiets 17,520 

residents. As indicated in our statement of the case, the Commission has 

ordered this system to afford nonduplication protection ‘to KFBC-1V 

in Cheyenne in light of the fact that the latter station provides 


, predicted Grade B coverage to Laramie. Thus, in regard to 80% of 


' Laramie*s population, KFBC's program exclusivity is being protected. 


The translator association finds its subscribers among the remainder 
11L/ 
' of the Laramie area residents. Since Laramie itself represents 


iW At page 4 of its brief as intervenor in Community Television, 
Inc., d/b/a Laramie Community TV Company v. U.S.A. and F.C.C., 
Case No. 4 presently pending in the United States Court of | 
Appeals for the Tenth Circuit, (wherein the CATV system is 
challenging the Commission's order imposing upon it nonduplication 
requirements), Frontier characterized the translator subscribers 
as "a minority of Laramie residents" who do not subscribe to thé 
CATV since "few, if any, of the 80% of Laramie*s residents 
subscribing to Community*s CATV system can receive the translator 
signals or any other off-the-air signal," most of the cable 
subscribers having discarded their roof-top antennas. 
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only a small portion of KFBC*s coverage, it is apparent that the 20% 


of that area which the translator association serves is indeed 

minuscule in KFBC-IV's sphere of service and certainly not sufficient 

to warrant Frontier*s fears of adverse economic impact This is especially 
. so in light of the fact. that by virtue of the Commission's imposition 

of a nonduplication condition on the CATV system, KFBC-IV continues 

to reach 80% of the Laramie households. 

In sum, the Commission has in two separate rulemaking 
proceedings considered the advisability of imposing nonduplication 
requirements on translators and has decided that such a measure was 
not required in the public interest. It has examined Frontier's 
request for special consideration but found that the benefits which 
the crates provide outweighed Frontier’s claims for special 
relief. “Here is a situation,” the Commission stated (R. 103), 

"where a non-Licensee | owned, non-profit, community-type organization 
seeks authority to bring to an isolated, remote area needed television net- 
work service which is not presently available.™ Imposition of the non- 
duplication requirement would substantially curtail that service 

since not only is it difficult to receive KFBC-IV in portions of 
Laramie, but that station, as the affiliate of all three networks, 
simply “cannot offer to the area the broad spectrum of program fare 
which would be available by translators rebroadcasting the programs 

of three separate network-~affiliated stations" (R. 104). Under 

these circumstances it was manifestly a proper exercise of 

discretion for the Commission to deny the special relief requested 


by Frontier. 


II. THE TRANSLATOR ASSOCIATION HAS OBTAINED THE 


BROADCAST CONSENT REQUIRED BY SECTION 325(a) 
OF THE ACT. 


In its order, the Commission found that the public interest 
would be served by allowing the translators to rebroadcast programs 
of the Denver stations. As we have shown above, Frontier advanced 
no reason based on its own situation which would warrant special 
relief in view of the advantages to the area which the translators 


| 
provide. Frontier asserts, however, that the consent of the | 


| 
stations whose signals are being rebroadcast was not obtained as 

| 
required by section 325(a) of the Communications Act. Significantly, 


no such claim has been made by the stations themselves, whose 


| 
| 
protection is the prime concern of Section 325(a), nor have aa 


stations disputed the Commission's ruling that the required 
consent was ee any event, this ruling is consistent with 
the long standing construction and administration of Section 325(a) 
by the agency and should,we believe, be regarded as area 
Section 325(a), 47 U.S.C. 325(a), provides that no 
broadcast station shall "rebroadcast the program or any part 


thereof of another broadcasting station without the express 


authority of the originating station." In this case, the translator 


association proposes to rebroadcast the programs of Denver aia 


12/ Cf. C. J.“Community Services, Inc. v. F.C.C., 100 U.S. App. 
D.C. 379, 382, 246 F.2d 660, 663 (1957). 
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KBTV (ABC), KOA-TV (NBC), and KLZ-IV (CBS). In each instance 
per netenet authority was obtained, but the stations stipulated 
that permission extended only to local programming since “their 
contracts with the networks specifically state that their approval 
to grant permission to use network programming is contingent on 
network approval™ (R. 9). When such approval was sought, CBS 
and NBC apparently advised that since KFBC-IV, Cheyenne, was 
their closest affiliate, they would grant rebroadcast consent 
only if the translator association would provide nonduplication 
protection to KFBC-TV. Appellant contends that under these 
circumstances the requisite rebroadcast consent was not received. 


We disagree. 


The legislative history of section 325(a) indicates that 


Congress, while obviously not facing the problems which the subsequent 
rapid development of network broadcasting created, intended the 

words “originating station" to be applicable solely to the station 
whose signal was received and rebroadcast. Section 325(a) of the 
Communications Act of 1934 is identical to Section 28 of the 

Radio Act of 1927 (44 Stat. 1172), where the prohibition against 
rebroadeasting first appeared as law. Prior to the adoption of 
Section 28, the Fourth National Radio Conference, which met in 
Washington, D. C., in 1925, adopted the resolves of its Committee 


on Operating Regulations and Legislation that rebroadcasting of 
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' programs should be prohibited “except with the permission of the) 


. originating station." (See Hearings on S. 1 and S. 1754 before | 

: the Senate Committee on Interstate Commerce, 69th Congress, lst $ession, 
43/ 

Pp. 70,71, and 85.) S. 1754, a predecessor bill to the Radio Act | 


| 
| 
of 1927, which was introduced by Senator Dill, 69th Congress, | 
i 


lst Session, contained a Section 13, which provided: 


"No station licensed under this act shall have 

the right to rebroadcast any radio energy or radio 
communications or signals transmitted by another 
station except by permission of the station from 
which the radio energy, communications, or signals 
were originally broadcast or transmitted.” 


The Solicitor of the Department of Commerce, testifying on S. 1754, 
| 
stated that the section adopted a new principle and was "directed 


to the practice that has commenced to grow up by which one station 


simply picks out of the air the program of another station and 


rebroadcasts it. That is entirely a question of policy. It is 
one that in no way affects the department. It is, in other words, 


a recognition of the right of the originating station to control 


its program after it has been thrown onto the air." Hearings on 


S. 1754, supra, p. 120. H.R. 5589, 69th Cong., lst Sess., also 


contained a provision (Section 15) in the terms of the present 


137 The Committee on Operating Regulations reported in part as 
follows: 
"The term *rebroadcasting’ was considered as 
referring to the interception by a broadcasting 
station of the program transmitted by another 
station and rebroadcasting the program transmitted 
from the originating station. It was pointed out 
that the program feature will ultimately become 
the most expensive part of a broadcasting station, 
and that it would be unjust for any station to 
intercept and rebroadcast programs from originating 
stations without permission. 
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section 325(a). 


On the floor of the Senate, Senator Dill stated with 


respect to Section 28 of H. R. 9971, the bill which was enacted 
as the Radio Act of 1927: 


"Mr, President, I may say to the Senator that the 
bill does not in any way define the terms 
*broadcasting’ and 'rebroadcasting’ because they 
are terms which have grown up in the use of radio 
which are generally understood. 


TAs to section 28, providing that no person, firm 

or corporation shall rebroadcast the material 
broadcast by a station without that station*s 

consent, it is, I think, a very necessary provision. 
Otherwise, we would have a broadcasting station 
spending a large amount of money to prepare and 
present a program as a program from that station, 

and then under the modern methods of rebroadcasting, 
it could be !picked up and broadcast from other 
stations, and particularly over the wired wireless, 
and money charged for listening to it. The 

provision referred to does not prevent rebroadcasting, 
but it does !require those who would rebroadcast to 
get permission from the original broadcaster. (68 Cong. Rec. 2880). 


In 1952, the Commission had under consideration an 
amendment of its rebroadcast rules to clarify them with respect 
to the meaning of the term “originating station.” The comments 
filed in that proceeding offered varying constructions of that 
term, amongst which were (1) that while consent must be had from 
the station whose signal is picked a consent must also be 
secured from the network station supplying the program, and 
(2), to the same effect, that section 325(a) was intended to 


require the consent of the person, sponsor, station, or other party 
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/ who bore the principal expense for preparing and producing the 
program. The theory underlying these views was that espoused by 
appellant here, that a program produced predominantly at the ) 
. expense of a network, a sponsor, or an advertising agency, is 
not the property of the station whose facilities are used to 
' transmit the program. In answer, the Commission stated that 


' the suggestion that section 325(a) be so interpreted, “however 


: appealing it might be as a matter of policy, requires, we believe, - 


' not an interpretation of section 325(a), but a revision of it. 
The statute refers only, and specifically to broadcast stations. 


Its revision, if desirable as a matter of policy, must be left 
| 


i to Congress." Amendment of Rebroadcast Rules, 1 Pike & Fischer, 


| 

R.R. 91:1131, 91:1132. : 
After reviewing the legislative history of Section 325, 
| 


the Commission reiterated its literal interpretation of that section 
and stated (Ibid., at 91:1134): 


It appears that the purpose of [Section 28 of the 
Radio Act of 1927] was to protect the rights of 
those having property rights in programs. At the 
time Congress acted upon the matter the beneficiary 
of this protection was normally the station whose 
broadcast signal was involved. But today, the 
station whose signal is rebroadcast frequently does 
not own the property rights in the program. Indeed, 
none of the stations in a network may own the property 
rights in the program. Since Section 325(a) does 
not purport to alter or define the property rights in 
program material, in some cases the consent given 
under the section may be of little value as authority 
for the rebroadcast of a program because of the 
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station*ts lack of right to give consent to a third 

party for the use of someone else*s property. To 

the extent that Section 325(a) may no longer accurately 

reflect present conditions or effectively carry out 

the original intent of Congress, the amendment of the 

section, or its repeal in so far as it pertains to 

rebroadeasts, is a matter requiring legislative action. 

Thus, in Line with the legislative history indicating 
that the prime objective of Congress in enacting section 325(a) 
was to prevent the undisclosed "pirating" by one broadcast station. 
of the signals of another, the Commission has consistently held in 
situations where consent was given, albeit accompanied by certain 
reservations, that the translator could not be considered to be 
engaging in "pirating" in violation of section 325(a). See Millers 
River Translators, Inc., 25 Pike & Fischer, R.R. 516 (1963); 
Hubbard Broadcasting, Inc., 11 Pike & Fischer, R,R, 2d 433 (1967); 
Earl W. Reynolds, 12 Pike & Fischer, R.R. 2d 588, reconsideration 
denied 13 Pike & Fischer 766 (1968}; and Spokane Television, Inc., 
12 Pike & Fischer, R.R. 2d 1167 (1968). 


Here the Commission simply held once more that “consent 


only of the station whose signal is to be rebroadcast is required 


to satisfy the statute, recognizing [as it did in 1952] that the consent 


given in this particular case 'may be of little value as authority 
for the rebroadcast of a- program because of the station*s lack of 
right to give consent to a third party for the use of someone else’s 
property.* We believe that such consent of the station, while 


limited in some respects, was given" (R. 103). 
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We submit that this was a wholly realistic judgment 


under the circumstances of this case. While the consenting stations 


apparently felt inhibited by the terms of their network affiliation 
| 
agreements from granting full consent, they have not disputed 


the Commission's holding that section 325(a) had been complied 


iy 


with, thus showing the lack of any basic objection to the carriage 
| 


of their programs by the translators. At the same time, the | 


cautionary language in the Commission's orders as to the Limits, 
in the effectiveness of that consent insofar as private property 
rights are concerned makes clear that the translators, though | 
not in violation of section 325(a), have not insulated themselves 
from private actions seeking to enforce property rights in the | 


programs being carried. 
| 
The Commission went on to indicate that this was the 


kind of situation where the refusal by the Denver stations to 


allow rebroadcasting would be against the public interest (R. 103-104): 
| 

Here is a situation where a non-licensee owned, 

non-profit, community-type organization seeks 

authority to bring to an isolated, remote area 

needed television network service which is not 

presently available. It is stated that Laramie 

provides the only translator service to the area 

and although the area is within the predicted Grade 

B contour of Station KFBC-TV, signals of that 

station cannot be received in portions of Laramie 

reached by the translators. We found that "...failure 

to restore [the translator] service to Laramie would | 

have an adverse effect on the public interest” | 

(Laramie Plains Antenna TV Association, Inc. , 

FCC 65-1100, 6 RR 2d 679) and granted temporary 

operating authority in order to enable the trans- 

lators to provide a much-needed service. Further- 

more, it is obvious that, as a station broadcasting 
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_ the programs of the three major television networks, 
Station KFBC-TV cannot offer to the area the broad 
spectrum of program fare which would be available 
by translators rebroadcasting the programs of 
three separate network-affiliated stations. 
The argument contained on pages 18 through 22 of Frontier's 
brief challenges the propriety of this statement notwithstanding 
the fact that the statement is recognized as dictum and by no 
means an order requiring the Denver stations to grant rebroadcast 
eonsent for the use of someone else's property (Br. 18). Appellant's 
entire argument, although difficult for us to understand, seems 
to be that had the Commission issued such an order, it would have 
1y/ 
exceeded its authority. But, the fact remains that the Commission 
aid not order the Denver stations or the networks to do, anything. 


All that the Commission did was to advise the parties hereto 


(and, of course, by means of its publicly released decision, it 


advised all persons involved in rebroadeasting) that the Commission 


will not countenance arbitrary refusals of consent for rebroadcasts 
and that a refusal based on no reason at all or unreasonable 
grounds would be a relevant consideration in determining whether 
the station was operating in the public interest. This simply 


reflects a long standing policy of the Commission. See WHEC, Inc. , 


Ty Along this same ‘line, appellant argues (Br. 18-19) that the 
Commission has no rules stating specific circumstances under 
which television stations must grant rebroadcast consent to 
translators, but if it did, such rules and orders issued pursuant 
to them would create serious jurisdictional and constituional 


problems. 
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14 Pike & Fischer, R.R. 150 (1958); = Seven, Inc. (KLT W) >) 


3 Pike & Fischer, R.R. 2d 680 (1964); and KAKE-TV and Radio Ines» 


10 Pike & Fischer, R.R, 2d 799 (1967). 


CONCLUSION 
| 
Based upon the information contained in this record, the 


Commission properly found that the public interest did not require 
| 


the imposition of nonduplication conditions in favor of KFBC-TV, 
Cheyenne, on the operation in the Laramie area of the communi ty-owned, 
non-profit translators involved in this proceeding. As Dr. Seiden 
recognized in his report to the Federal Communications comeieae ee 
"Among the factors limiting the growth of translators are the inertia 
involved in organizing the local community and the subsequent problem 
of financing maintenance." The Commission here simply refused to 
place any harriers in the way of the development of these translators, 
properly concluding that the natural inertia alluded to by Dr. Seiden 
would not have been overcome if the people in the Laramie fringe areas 
were receiving satisfactory off-the-air television service. It is 
doubtful that they would have assumed the expenses here mavomved if 


| 
indeed there was not in their view a pressing need for the service 


| 
which-these translators would supply. Pursuing the economics of this 
ease further, the Commission's refusal to impose nonduplication 
a 
157 Seiden, An Economic Analysis of Community Antenna tetevision 
Systems and the Television Broadcasting Industry, p. 22. 


re 

conditions on these translators (which is the price the networks 
apparently placed on their rebroadcast consent) was clearly a sound 
exercise of its judgment. As the applications here show, the entire 
eost of each of these translators, including equipment and labor, 
was only $4,500 (R. 17). To add to this the price of nonduplication 
equipment would clearly have defeated the public ie 

Additionally, the Commission was not precluded by section 
325(a) of the Communications Act from authorizing the operation of 
these translators. The Commission properly held, as it has consistently 


over the years, that consent only of the station whose signal is to 


be rebroadcast is required to satisfy the statute. And it cautioned, 


as it has consistently over the years, that the translators, although 
not in violation of section 325(a), have not insulated themselves 
from private actions by parties seeking to enforce property rights . 


in the programs being carried. 


16/ CATV Directory of Equipment, Services, and Manufacturers, 

1967 Edition, published by Communications Publishing Corp., Oklahoma 
City, Oklahoma, pp. 47-48, reveals the cost of nonduplication 
equipment between $850 and $2700. 


pay [i 


, actions here appealed from should be affirmed.” 


Respectfuly submitted, 


HENRY GELLER, 
General Counsel, 


ae 
‘For the foregoing reasons, we believe that the Commission's 
| 
| 
i 
| 
| 
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JOHN H, CONLIN, 
Associate General Counsel, 


LENORE G. EHRIG, 
STUART F, FELDSTEIN, 
* Counsel. 
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*In view of the posture of this case (see Jurisdictional Statement 
above), it does not appear that it is necessary to reach the issues 
presented in Case No. 21,598. The United States is of the view 
that such case should therefore be dismissed and points out that jit 
is, of course, not a party to Case No. 21,594 with which the above 
brief is concerned. 
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WBBF., Inc., 24 F.C:C. 179, 16 R.R. 981 (1958), aff'd sub nom. Fed- 
eral Broadcasting System v. FCC, 105 U.S. App. D.C. 324, 266 F.2d 
992 (1959) 


WHEC, Inc., 24 F.C.C. 147, 14 R.R. 150 (1958) 


OTHER: 


FCC Rules, Section 1.613 

FCC Rules, Sections 73.132, 73.232 and 73.658(b) 

FCC Rules, Sections 74.701, 74.790 and 74.801 

FCC Rules, Sections 74.703, 74.702, 74.732, 74.735, 74.750 


FCC Rules, Section 74.784 
Hearings before the Antitrust Subcommittee 


NBC Comments in Commission Dockets Nos. 11611, 12566, 15858 
and 15971 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,594 
FRONTIER BROADCASTING COMPANY, Appellant 
Vv. 
FEDERAL COMMUNICATIONS COMMISSION, Appellee 


No. 21,598 
FRONTIER BROADCASTING COMPANY, Petitioner 
V. 


FEDERAL COMMUNICATIONS COMMISSION and 
UNITED STATES OF AMERICA, Respondents 


ON APPEAL AND PETITION FOR REVIEW OF MEMORANDUM OPINIONS 


AND ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF OF NATIONAL BROADCASTING COMPANY, INC. 
AS AMICUS CURIAE 


The petition for review and notice of appeal in the above-cap- 
tioned proceedings challenge the legality of action taken by the 
Federal Communications Commission (“Commission”) in denying 
Frontier Broadcasting Company’s (“Frontier’s”) objections to the 
grant without hearing of applications by Laramie Plains Antenna TV 
Association, Inc. (“Laramie”) for construction permits to operate 


three VHF television’ broadcast translator stations in the area of Lar- 
amie, Wyoming. The Commission’s order also denied a request for 
reconsideration of a Commission action granting construction permits 
for the translator stations without a condition requiring “non-dupli- 
cation” conditions prohibiting the duplication by the translators of 
any programs broadcast on the same day by Frontier’s television 
broadcast station KFBC-TV, Cheyenne, Wyoming. 


THE INTEREST OF NATIONAL BROADCASTING 
COMPANY, INC. IN THESE PROCEEDINGS 


National Broadcasting Company, Inc. (NBC) has no objection 
whatsoever to the operation of television broadcast translator stations 
at Laramie, Wyoming. The fact is that NBC would be happy to have 
its own television network programs rebroadcast by a translator sta- 
tion there, provided it is done on an appropriate basis. 


NBC has a long-standing policy of seeking to provide its televi- 
sion programs to the entire United States: as part of this policy, in 
1960, NBC was the first network to authorize all its affiliated televi- 
sion broadcast stations to permit the rebroadcast by translator stations 
of network programs broadcast by them provided the translator sta- 
tion being authorized was closer to that affiliate than it was to any 
other regular broadcast station affiliated with the NBC Television 
Network! 


1tn this case, NBC’s policy would permit the rebroadcast of its network 
programs by pick-up of the signal of its Cheyenne, Wyoming affiliate, about 43 
miles from Laramie, rather than its Denver, Colorado affiliate, which is about 
112 miles from Laramie. The actual transmitting antenna of Station KFBC-TV, 
Cheyenne, is only 24 miles from the Laramie translator site, while the Station 
KOA-TV, Denver transmitting antenna is 105 miles from the Laramie translator 
site. 
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NBC’s interest in these proceedings is based on its concern that 
the Commission, without any notice to NBC and without any appar- 
ent consideration of the necessary facts or ramifications, appropriated 
the legitimate contract and property rights of NBC and granted them 
to the translator station. The Commission then proceeded to render 
an erroneous interpretation of Section 325(a) of the Communications 
Act which could have a serious adverse effect on the broadcast 
industry, particularly national television and radio network program 
distribution.? 


For the purpose of avoiding duplication of matter presented by 
the parties, NBC adopts Frontier’s statement of the case and legal 
argument on the merits. As amicus curiae, NBC will here attempt to 
describe the network television program distribution system in order 


2NBC did not file a Petition for Reconsideration of the Commission’s 
original order in this proceeding because, although not clear, the original order 
seemed to recognize NBC’s right to choose, on the basis of its own independent 
best judgment, which affiliated station it would permit to grant consent to the 
rebroadcast of NBC Television Network programs by the translator station. 
The Commission’s original order seemed to recognize that the translator 
station could not, pursuant to Section 325(a) of the Communications Act, 
rebroadcast network programs without the prior consent of the network affil- 
jate whose programs it was rebroadcasting, and that this necessary consent | 
might in turn hinge on the consent of the supplier of the programs, the neét- 
work. Laramie Plains Antenna TV Association, Inc., 8 FCC 2d 884, 886; 
11 RR 2d 234, 236 (1967). However, the Commission’s order disposing of 
the Petition for Reconsideration stated the Commission’s position to mean | 
that the requirements of Section 325(a) can be satisfied even though the orig- 
inating station was prohibited by contract with the network (program supplier) 
from granting its rebroadcast consent and in the face of an express denial by’ 
the station of its consent to the rebroadcast by the translator of such network 
programs. Laramie Plains Antenna TV Association, Inc., 11 FCC 24 228, 229- 
230, 11 RR 2d 1172, 1174-1176 (1967). | 


to make clear the adverse effect on that system and the public inter- 
est which will be caused by the Commission’s erroneous interpreta- 
tion in this case of Section 325(a). 


STATUTE INVOLVED 4 


Sec. 325. (a) No person within the jurisdiction of 

the United States shall knowingly utter or transmit, or a 
cause to be uttered or transmitted, any false or fraud- 
ulent signal of distress, or communication relating 
thereto, nor shall any broadcasting station rebroadcast 
the program or any part thereof of another broadcast- 
ing station without the express authority of the origi- 
nating station. Communications Act, Section 325(a); 
47 U.S.C. § 325(a); Act of June 19, 1934, Ch. 652, Sec- 
tion 325(a), 48 Stat. 1091. 


SUMMARY OF ARGUMENT 


1. NBC’s interest in these proceedings results from the Commis- 
sion’s erroneous interpretation of Section 325(a) of the Communica- 
tions Act which in effect granted property rights of NBC to a 
translator station without either notice to NBC or consideration of 
the necessary facts or ramifications. In Point I below, there is set NY 
forth a brief description of relevant facts of television networking 
and the relationship of translator stations to networking. This brief 
description does not lend itself to further summarization. 


2. Asa matter of fact, the translator stations were not granted 
the necessary rebroadcast consents under Section 325(a). All the 
parties, including the translator applicants and the Commission, agree 


that the Denver “originating” stations only consented to the rebroad- 
cast of their non-network programs. Therefore, any finding of con- 
sent to rebroadcast of network programming was erroneous in fact 
and contrary to the record. 


There is no basis in either fact or law for the Commission to 
find a consent by the Denver stations to the rebroadcast of their 
“signals” (as distinct from “programs”) or to substitute such con- 
sent for that required by the plain language (“‘programs”) of Sec- 
tion 325(a). 


3. The Commission’s requiring stations and network-program 
suppliers to grant rebroadcast rights to unauthorized translator sta- 
tions would be disruptive of orderly network program distribution, 
which the Commission itself has found is heavily dependent on the 
maintenance of program exclusivity rights which is maintained, in large 
part, through the operation of Section 325, through agreements 


between stations and program suppliers which forbid the stations to 
grant rebroadcasting consent for the programs involved without the 
approval of the respective program suppliers. By requiring the Den- 
ver stations to grant rebroadcast consent despite the opposition of 
the owners of the program rights, the Commission in effect is forcing 
the larger metropolitan area stations (Denver) to invade the market 
of a smaller station (Cheyenne) and seriously reduce the potential 
audience to that station, thereby endangering the entire service— local 
as well as network—of that station. The right the Commission here 
has asserted would in its own words result in “gross inequity and 
chaos.” 


4. The Commission’s assertion of the right to “require” broad- 
cast stations to grant the rebroadcast consent necessary under Section 
325(a) in the face of the fact that these stations do not themselves 
have the necessary rights to grant such consent, is both unsupported 
by and contrary to precedent. The two prior Commission decisions 
on which the Commission’s opinion relies both involved situations 


where the program supplier had affirmatively requested the stations 
to rebroadcast the programs, and there was no question of program 
rights. In all other situations where the Commission has considered 
the matter, it has recognized that Section 325(a) was designed to 
protect just the kind of program rights involved in this situation. 


ARGUMENT 


A DESCRIPTION OF TELEVISION NETWORKING AND 
TELEVISION BROADCAST TRANSLATOR STATIONS. 


A. Television Networking. 


There are now three organizations offering a regular continuing 
national network television program distribution service: American 
Broadcasting Companies, Inc. (ABC), Columbia Broadcasting System, 
Inc. (CBS) and NBC. Network television program service is the end 
product of a complex synchronization of numerous elements, which 
permits the substantially simultaneous broadcast of the same network 
programs to most of the nation’s population. 


The most important of these elements are: 


1. The stations, which broadcast the network programs for 
reception by the public. Each of the stations affiliated with a net- 
work broadcasts to the public those programs fed to it by the network 
which it has agreed to broadcast. 


> The interconnection system, which enables network programs 
to be fed to many stations for substantially simultaneous broadcast. 
The interconnection may be through a common carrier or privately 
operated system of cable or microwave relay, or directly off the air 


from another broadcast station broadcasting the program, or a com- 
bination of these methods. 


3. The program producers, which produce most of the programs 
and license them to the networks for broadcast by the stations affil- 
iated with a particular network. Networks license most of their 
entertainment programs from independent producers, and themselves 
produce most of their non-entertainment programs. 


4. The advertisers, which provide the economic support for the 
service by paying the network for the broadcast of their commercials 
in connection with the programming carried by the network. 


5. The network organization itself, which undertakes the eco- 
nomic risks of organizing and operating the service; making arrange- 
ments with the stations; arranging for interconnection of the stations; 
assembling and contracting for the program schedule; and selling the 


service to national advertisers. 


At December 31, 1967, the NBC Television Network comprised 
207 regularly affiliated television broadcast stations within the United 
States.? It is estimated that NBC’s television network service reaches 
about 94% of all homes in the United States. 


The arrangements under which network programs are offered 
to and broadcast by stations are contained in an affiliation contract 
entered into by the network with each affiliate. ‘In the context of 
these proceedings, one of the most significant provisions in the tele- 
vision network affiliation agreement is the following standard provi- 
sion contained in all agreements between NBC and its affiliated sta- 
tions: 


30f these 207, NBC itself owns and operates five, which are located ini 
Chicago, Ill.; Cleveland, Ohio; Los Angeles, Calif.; New York, N.Y.; and Wash- 
ington, D.C. 


“You agree that you will not authorize, cause, per- 
mit or enable anything to be done without NBC’s con- 
sent whereby any television program, motion picture 
film, recording or other material furnished to you 
hereunder may be recorded, duplicated, or otherwise 
used for any purpose other than broadcasting by the 
Station as provided herein.”* 


The Commission. is well aware of this provision, since all network 
affiliation contracts must be filed with the Commission. Section 
1.613 of the Commission’s Rules. 


From the early days of radio networks, there was a provision 
similar to the quoted paragraph included in the affiliation contracts 
of the NBC Radio Network. As will be discussed more fully below, 
the purpose of the clause is simply to make certain that the network’s 
program service is not redistributed to others without the network’s 
consent. 


When television broadcast translator stations were first author- 
ized in 1956 (a move which was supported by NBC in comments 
filed with the Commission), NBC reminded its affiliated television 
stations of this clause and set up a procedure for handling requests 
from translator stations for permission to carry the programs of the 
NBC Television Network. A copy of the bulletin to stations announc- 
ing this procedure, dated October 18, 1956, is included as Appendix A 
to this brief.> 


4See also the standard affiliation form of the American Broadcasting Com- 
pany television network, par. V(5), as reported in Hearings Before the Antitrust 
Subcommittee of the Committee on the Judiciary, House of Representatives, 
84th Cong., 2nd Sess., Part 2, Vol. 3, p. 4784. 


> Subsequent bulletins revising or repeating this procedure are also included 
as Appendices B through D to this brief. For essentially the present NBC pro- 
cedure, see particularly Appendix B, dated October 20, 1960. 


Another significant provision of the affiliation agreement, in 
the context of these proceedings, is the provision governing station 
compensation which generally establishes a network rate for the sta- 
tion and a compensation formula pursuant to which the network pays 
to the station a designated percentage of the established network 
station rate for each sponsored network program broadcast by the 
station. Each station’s network rate is the basis of charges to net- 
work advertisers in conventionally sponsored programs broadcast by 
a station and the basis of compensation from the NBC Television 
Network to the station. 


The network station rate itself is a function, in substantial part, 
of the estimated number of homes viewing the station in an average 
evening quarter-hour. This estimate is derived by averaging for each 
station the viewing data reported by the two most recent American 
Research Bureau nationwide survey “sweeps,” generally conducted in 
November and February. The “sweep” data reflect viewing to the 
given station regardless of the distance of the television home from 
that station and regardless of whether the program is received directly 
from the affiliate or indirectly from the affiliate through boosters, 
translators, or other types of relays.® 


There are many factors which affect the size of a station’s view- 
ing audience, including, among others, non-network programming, 
advertising and promotion, station management, network program- 
ming carried by the station, and competition from stations in the 
same or other markets. Any action which results in a significantly 
smaller viewing audience to a particular affiliate could have an effect 
on the financial terms a network would consider as part of its affili- 


For rate purposes, NBC is not concerned with a breakdown of this view- 
ing data by counties and does not attribute counties or portions thereof to affil- 
iates for purposes of network rates. 
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ation arrangements with that station. If another station offers the 

same network programs to all or part of the population which other- 
wise would view those programs on a particular affiliate, it will natu- 
rally tend to reduce the audience to the network programs which are 
carried by that affiliate. To the extent this is significant, it will 

affect the network rate of the station, and the compensation which 
the station will receive for carrying the network programs. 


B. Television Broadcast Translator Stations. 


The service area of a broadcast station can be enlarged, in areas 
where it occasions no electronic interference with other broadcast 
stations, by the use of “repeater” broadcast stations. These can be 
“booster” stations which retransmit on the same broadcast frequency 
as the “originating” station, or, more usually, “translators” which 
retransmit on a different frequency from the “originating” station. 
Because these stations act solely’ as relays, they do not need the 
expensive program origination equipment or personnel employed at 
regular broadcast stations. Repeater stations can be built and oper- 
ated at comparatively low cost, and usually operate unattended by 
personnel. 


All these types of “repeater” stations are “broadcast” stations 
because they involve the transmission to the general public of elec- 
tronic signals via the airwaves, just as do other types of broadcast 
stations. Communications Act, Section 3(0), 47 U.S.C. § 153(0), Act 
of June 19, 1934, Ch. 652, § 3(0), 48 Stat. 1065. All are defined as 
“broadcast” stations in the Commission’s rules. Sections 74.701, 
74.790 and 74.801. 


7On June 10, 1968, the Commission amended its rules to permit transla- 
tors to originate visual or aural material for up to 20 seconds per hour to seek 
or acknowledge financial support deemed necessary to the continued operation 
of the translator. Report and Order in Docket No. 15971, 13 R.R.2d 1577. 
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These proceedings involve the operation of the translator-type 
of repeater station. Translators are subject to restrictions against 
interference caused by them (Section 74.703), frequency restrictions 
(Section 74.702), eligibility and licensing requirements (Section 
74.732), power limitations (Section 74.735) and type-accepted equip- 
ment requirements (Section 74.750). All of these provisions, and in 
particular Section 74.732(e)(i) which under certain circumstances 
prohibits VHF translator operations where the proposed translator is 
intended to provide reception beyond the Grade B contour of the 
television station proposed to be rebroadcast, indicate the Commis- 
sion’s desire to minimize the disruptive effect of translator station 
operation on the television Table of Assignments. 


Since translator stations are “broadcast” stations within the 
meaning of the Communications Act, they are governed by the pro- 
visions of Section 325(a) requiring the consent of the “originating” 
station. This is expressly recognized in the Commission’s rules, which 


provide (Section 74.784): 


“(a) The term ‘rebroadcast’ means the reception by 
radio of the programs or other signals of a radio or 
television station and the simultaneous or subsequent 
retransmission of such programs or signals for direct 
reception by the general public. 


“(b) The licensee of a television broadcast translator 
station shall not rebroadcast the programs of any tel- 
evision broadcast station or other television broadcast 
translator station without obtaining prior consent of 
the station whose signals or programs are proposed to 
be retransmitted. The Commission shall be notified 
of the call letters of each station rebroadcast and the 
licensee of the television broadcast translator station 
shall certify that written consent has been received 
from the licensee of the station whose programs are 
retransmitted.” 
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As of February 29, 1968, there were 2377 translator stations 
authorized by the Commission to operate in the United States. 


NBC has actively supported all proposals made by the Commis- 
sion to authorize or enlarge the operations of translator stations. See 
NBC Comments in Commission Dockets Nos. 11611, 12566, 15858 
and 15971. NBC has also simplified its procedures with respect to 
granting its consent to the rebroadcast of the NBC Television Network 
service by authorizing each of its regular broadcast affiliates to grant 
consent to translator stations to rebroadcast the NBC Television Net- 
work programs carried by that affiliate, provided the translator station 
rebroadcasting that affiliate’s network programs is located closer to 
the transmitter site of that affiliate than to the transmitter site of 
any other regular television broadcast station affiliated with the NBC 
Television Network? 


After an initial period of dealing with the translators’ rebroadcast 
requests directly, NBC, on October 20, 1960, sent a Bulletin to all 
affiliated television station managers (Appendix B to this brief). The 
Bulletin noted in pertinent part that: 


“NBC has had a continuing interest in bringing the 
benefits of NBC Television Network programs to all 
parts of our country, including the more sparsely set- 
tled sections. The recent authorization of VHF transla- 
tors, in addition to the previously authorized UHF 
translators, now affords us another method of accom- 
plishing this objective. Accordingly, this bulletin con- 
stitutes, under Paragraph 19 of our television affiliation 
agreement, NBC’s consent to your permitting any trans- 
lator or repeater station, not owned or controlled by 
you, which is licensed by and operates in accordance 


8NBC does retain the right, upon appropriate notice, to withdraw such 
consent. 
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with the rules and regulations of the FCC, to rebroad- 
cast by your Station, subject to the following condi- 
tions: 

{i] The translator or repeater station must be 
located closer to the transmitter site of your Station 
than to the transmitter site of any other television 
broadcast station affiliated with the NBC Television 
Network as listed in the latest NBC Television Network 
Rate Guide. If you are in doubt as to the distance to 
other transmitter sites, check with NBC Station Rela- 
tions before granting your consent.” . . . 


The Bulletin also requested the affiliates to have the translator 
complete, execute and return one copy of a form of affiliation 
agreement which was enclosed with the Bulletin. This agreement 
would affiliate the translator with the NBC Television Network. The 
purpose of this affiliation was to facilitate the problems possibly 
otherwise created under third party rights holders agreements relat- 
ing to network programs, such as agreements with labor unions and 
music performing societies, which usually restrict NBC’s usage of ‘the 
programs to broadcast by its “affiliates,” and require additional fees 
for additional or other usage. 


On the facts of this case, the simplified NBC procedures would 
have authorized Frontier’s Cheyenne station (but not NBC’s Denver 
affiliate) to consent to the rebroadcast by the Laramie translator! of 
the NBC programs, since Cheyenne is about 80 miles closer than 
Denver to Laramie. 


I. 


THE COMMISSION’S INTERPRETATION OF SECTION 325(a) 
AND ITS APPLICATION THEREOF IN THIS CASE 
ARE ERRONEOUS IN FACT AND LAW. 


As previously noted, to avoid duplication of matter presented 
by the parties, we adopt Frontier’s statement of facts and legal argu- 
ment on the merits. NBC agrees with Frontier that the ruling issued 
by the Commission appears to compel broadcast stations (the Denver 
stations) and networks (including NBC) to grant their consents to 
the rebroadcast of their programs by the Laramie translators in vio- 
lation of their contract and property rights in those programs and 
even though none of them was a party to the Commission proceed- 
ing. Although it is NBC’s view that the Commission could not have 
issued the order it did even if all necessary parties had been before 
it, it is also clear that there has been a denial of due process as to 
the networks and the Denver stations as the result of the Commis- 
sion’s action here. ‘Mallow v. Hinde, 25 U.S. (12 Wheat.) 193, 197 
(1827); Shields v. Barrow, 58 U.S. (17 How.) 130, 139 (1854). 


However, in the event this Court desires to consider the follow- 
ing additional points, we wish to discuss herein the erroneous nature 
of the Commission’s interpretation in this case of Section 325(a) of 
the Communications Act and the adverse effect that ruling would 
have on the distribution of television and radio programs. 


Both the Commission’s Memorandum Opinions and Orders in this 
case acknowledge that the provisions of Section 325(a) of the Com- 
munications Act and Section 74.784(b) of the Commission’s rules, 
which require the consent of the originating station to any rebroad- 
cast of that station’s programs, apply to the television broadcast 
translator stations involved in this case. 
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Therefore, the essential question of fact in this case is whether 
these translator stations were granted the necessary rebroadcast con- 
sents. The record in this case clearly reveals that none of the Denver 
(“originating” or “‘primary”) television stations granted to Laramie 
any consent to the rebroadcast by Laramie of the network programs 
broadcast by those Denver stations. In Laramie’s own words: 


“Our Association has a letter of permission from 
each of the following Denver stations: KOA-TV, Chan- 
nel 4, the NBC affiliate; KLZ-TV, Channel 7, the CBS 
affiliate; and KBTV, Channel 9, the ABC affiliate. 
However, all of these stations stipulate that permission 
extends only to their local programming. They all say 
that their contracts with the networks specifically 
state that their approval to grant permission to use 
network programming is contingent on network ap- 
proval. 

“In our ignorance, we wrote to all three of the 
networks requesting their permission and stated or 
implied that the Denver stations were the closest affili- 
ates to us. CBS and NBC then replied and informed 
us that KFBC, Cheyenne was the closest affiliate to 
Laramie and that permission was denied” (Exhibit O 
to each of the applications, p. 1 (R.9), emphasis sup- 
plied). 


The Commission, in its original Memorandum Opinion and Order 
herein, adopted June 30, 1967, specifically found that no consent to 
the rebroadcast of network programs had been granted by the Den- 


ver stations:? 


“The only question is the extent of the rebroadcast 
consent. Since the proposed primary stations have 


Thus, in its first ruling, the Commission granted the translator construc- 
tion permits but left it to Laramie to secure the necessary rebroadcast consénts 
at a later date. 
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expressly limited rebroadcast consent to their local 
programs, it may well be that, in order to obtain 
rebroadcast consent for network programs, Laramie 
need only to agree to provide non-duplication protec- 
tion for Station KFBC-TV. The solution to the prob- 
Jem is, therefore, in Laramie’s hands” (Laramie Plains 
Antenna TV Association, Inc., 8 F-C.C.2d 884, 886, 

11 R.R.2d 234, 236 (1967), emphasis supplied). 


The Commission’s Memorandum Opinion and Order on recon- 
sideration repeats this acknowledgment, stating: 


“the [Denver] stations have pointed out that they could 
not grant authority to rebroadcast programs in which 
the networks or other program suppliers had property 
rights.” Laramie Plains Antenna TV Association, Inc., 
11 F.C.C.2d 228, 229, 11 R.R.2d 1172, 1174-75 
(1967). 


Despite this unanimity of all parties to this appeal concerning 
the basic fact that consent to rebroadcast network programs was not 
given to the translators by the originating Denver stations or anyone 
else, the Commission ruled that the Denver stations (1) consented to 
the rebroadcast by the translators of their “signals” although not 
their “programs”; (2) such consent to the rebroadcast of “‘signals” 
(but not “programs”) fulfills the requirements of Section 325(a); and 
(3) even if the consents given by the Denver stations were insufficient 
under the statute, the Commission could “require their consent in 
this respect in any event” (11 F.C.C.2d at 229-230, 11 R.R.2d at 
117475). 


As to ruling (1), there is nothing in the record in this case to 
justify any finding that the Denver stations consented to the rebroad- 
cast of their “signals” insofar as those “signals” represented network 
programs. The Commission gives no citation to the record for this 
finding and we have been unable to find any justification therefor in 
the record before this Court. 
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As to ruling (2), even if the Denver stations had consented to 
the rebroadcast by the translators of their “signals” (as contrasted 
with their admitted refusal to consent to the rebroadcast of the net- 
work “programs” they carried), that consent is clearly insufficient to 
satisfy the requirement of Section 325(a), which fails to draw any 
distinction between “‘signals” and “programs” such as is suggested by 
the Commission. On the contrary, Section 325(a) mentions only 
authority to rebroadcast “programs” and does not recognize any 
concept of consent to rebroadcast “signals,” stating, in pertinent 
part: 

. nor shall any broadcasting station rebroadcast the 
program or any part thereof of another broadcasting | 
station without the express authority of the originat- 
ing station” (emphasis supplied). 

As to ruling (3)—that even if the consents given by the Denver 
stations were insufficient under the statute, the Commission could 


“require their consent”—any such requirement by the Commission 
would deprive property owners of their program rights, would be 
directly contrary to Section 325(a), and would be contrary to many 
prior rulings of the Commission. 


Before turning to these questions, however, we would like to 
discuss the disruptive effect the Commission’s interpretation would 


have on orderly network program distribution. 


iil. 


THE COMMISSION’S INTERPRETATION OF SECTION 325(a) 
WOULD BE DISRUPTIVE OF ORDERLY NETWORK 
PROGRAM DISTRIBUTION. 


The Commission has itself described the basic importance of 
Section 325(a) to the network program distribution system in the 
following terms: 


“Television stations obtain their programs, for the most 
part, from various program suppliers. The most impor- 
tant of these, for most stations, are the national televi- 
sion networks. . . . The station obtains the right to 
exhibit network programs by offering to the network 
attractive audience circulation, etc., and by giving up 
to the network a major portion of the compensation 
which the sponsor or participating advertiser pays for 
the use of the station’s facilities in connection with 
that program. ... 


“In dealing with program suppliers, stations usually ob- 
tain the exclusive right to exhibit programs within a 
particular geographical area and for a particular length 
of time. This exclusivity reflects, among other things, 
the judgment that duplication of the program within 
the station’s market—either simultaneously or within 
some period of time—reduces the audience and the 
value of the program to the station. The amount and 
kind of exclusivity that can be created is restricted by 
our rules (in the case of network programs) and, more 
generally, by the antitrust laws. However, our rules 


28Section' 73.685(b) of our rules prohibits arrangements 
between a network and its affiliate which prevent or hinder 
another station in the same community from broadcasting pro- 
grams of the network not carried by the affiliate, or prevent a 
station in a different community from broadcasting any pro- 
gram of the network. The rules permit arrangements granting 
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and the antitrust laws permit the creation of substan- 
tial exclusivity as a normal incident of the program 
distribution process.2? And this exclusivity is main- 
tained in large part, through the operation of Section 
325 of the Communications Act, which forbids the 
rebroadcasting of any station’s signal without the con- 


the affiliate a right of “first call” or “first refusal” in its com- 
munity. The antitrust laws forbid exclusive “clearances” for 
the “runs” of a feature film in any area which (a) apply against 
a theatre not in “substantial competition” with the exhibitor 
to whom clearance is granted, or (b) are longer in time or wider 
in area than is reasonably necessary to protect the value of the 
license in the run granted. They permit reasonable clearances, 
creating reasonable exclusivity, within these limits. United 
States v. Paramount Pictures, 334 US 131 (1948); ABC-Para- 
mount Merger Case, 8 Pike & Fischer RR 541, 561-71, 621-2 
(1953). Similar restrictions would appear to apply to the dis- 
tribution of television programs. Cf. United States v. Loew’s, 
Inc., 371 US 40 (1962). 


29See note 28 above. We note that our rules restrict the 
kinds of exclusivity that can be created by agreement between 
a network and its affiliate. They do not presently control the 
kinds of exclusivity which the network can create as a matter 
of its own practice and for its own reasons. Networks do, in 
fact, have substantial incentives to avoid program duplication 
in selecting their affiliates and in deciding whether to make their 
program available to stations not affiliated with them. (The 
most important of these is probably the advertiser view that 
duplication is a waste for which no payment is warranted.) 
As a result, most network affiliates enjoy substantially exclu- 
sive access to the programs of their network in an area going 
well beyond their own communities, and, in many cases, well 
beyond their Grade A reception contours. Similarly, although 
the network is free to offer its programs to another station, 
when its affiliate refuses to clear time except on a delayed 
basis, it rarely does so. As a result, the affiliate’s network 
programs are almost never duplicated in advance of its own 
presentation and rarely thereafter, until the program leaves the 
network and enters the so-called syndication market. For a 
description of network practices in these respects, see Network 
Broadcasting, reprinted as H. Rep. No. 1297, 85th Cong., 2nd 
Sess., pp. 208-47, 263-73 (1958). 
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sent of the originating station. For network affiliation 
agreements and most station contracts with other pro- 
gram suppliers either explicitly or implicitly forbid 
the station to grant rebroadcasting consent for the 
programs involved without the approval of the sup- 
plier.2 (First Report and Order in Docket Nos. 


14895 and 15233, 38 F.C.C. 683, 703-704, 4 R.R.2d 
1725, 1747-49 (1965) (emphasis supplied) ). 


30We have examined, of course, the network affiliation 
agreements in our files and have obtained sample contracts for 
the sale of right to exhibit syndicated, feature film and sports 
programming from stations and program suppliers. In addition, 
our general experience supports the statement made above. 
For an example of the way in which one network has exercised 
control over the distribution of its programs through the oper- 
ation of Section 325, see National Broadcasting Co., 20 Pike & 
Fischer RR 1013 (1960). 


This Commission decision quoted from related to the operation 
of community antenna television (CATV) systems. However, in the 
case of CATV systems the Commission deplored the fact that the 
relay facility was operating outside of the normal consent process of 
the broadcast industry, and concluded: 


“We think it apparent, however, that the creation of a 
reasonable measure of exclusivity is an entirely appro- 
priate and proper way for program suppliers to protect 
the value of their product and for stations to protect 
their investment in programs. We think the basic 
Congressional judgment underlying Section 325’s lim- 
imitation on rebroadcasting is the same” (38 F.C.C. at 
706, 4 R.R.2d at 1751, emphasis supplied). 


Here, there is an NBC Television Network affiliated station, 
KFBC-TV, Cheyenne, Wyoming, broadcasting certain NBC programs 
43 miles from Laramie, Wyoming. To permit a translator station at 
Laramie to rebroadcast these same programs from another NBC 
affiliated station, KOA-TV, Denver, Colorado, located 112 miles 
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| 
away from Laramie and in another state is a wasteful duplication 
and, by splitting the audience to the programs, reduces the viewing 
to Station KFBC-TV. As pointed out above, the number of homies 
viewing an affiliate is one of the most important factors in a network’ Ss 
financial arrangements with the affiliate. Any Commission action 
which results in a significantly smaller viewing audience to a particu- 
lar affiliate could have an effect on the financial terms existing 
between the network and its affiliate to the detriment of the affili- 
ate—in this case of Station KFBC-TV. | 


By removing the control that Section 325(a) imposes and was 
previously thought to represent, the Commission is making it possible 
for stations to invade each other’s service areas with the same pro- 
grams without the consent of the owner of the program product. In 
fact, the Commission here goes even farther: by “requiring their 
consent,” the Commission is forcing the Denver stations to invade 
the market area which their program suppliers believe they can best 
serve through their Cheyenne affiliate. Here, the larger metropoli- 
tan area stations in Denver will be gaining audience (and revenue$) 
at the expense of the smaller Cheyenne station by showing the same 
programs via the Laramie translator. 


Consider the situation from the point of view of an NBC affili- 
ated television broadcast station located in the same area as a trans- 
lator broadcast station. The translator commences rebroadcasting all 
NBC Television Network programming carried by a more distant 
NBC affiliate, while at the same time NBC is engaged in trying to 
persuade advertisers to order and pay for the broadcast of the pro- 
gram in that market via its regular affiliate. If the coverage of the 
translator’s community were to be given away to advertisers by means 
of the translator’s rebroadcasts from the distant affiliate, the principal 
incentive for advertisers to pay the regular affiliate for coverage of 
that community would disappear. Because of the duplication of 


coverage, an advertiser whose program would reach all or part of! the 
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area via the translator would be less likely to add the regular 
affiliate to his order. And if the advertiser was willing to pay the 
network more for the Denver station because of its larger audience 
by reason of the rebroadcast by the translator, the advertiser would 
be less willing to pay for the regular affiliate in whose area the trans- 
lator was located. 


A network’s policy of refusing its consent to a translator to 
rebroadcast its programs in a community already served by an affili- 
ate, or insisting that the translator carry the network’s programs from 
the closer rather than the more distant affiliate, is really no more 
than a choice by the network of which station to affiliate in the par- 
ticular market. And, having chosen its affiliate, it follows that the 
network will not proceed to give away to possible sponsors, by means 
of translator coverage, part of the same circulation it is trying to sell 
on the local affiliated station, and thereby endanger the network 
service—and possibly the station’s entire service—to the public served 
by the local station. 


NBC believes that it is a basic right of a network, as a program 
supplier which owns property rights in programs, to determine which 
broadcast stations’ shall have the right to broadcast those programs. 
If affiliates of NBC are given, by Commission fiat, the right unilater- 
ally to authorize still other stations to rebroadcast the NBC network 
programs, the planned television network system developed by NBC 
over the years will be subject to change by each affiliate, or even 
without the consent of any affiliate. Once NBC entered into an 
affiliation agreement with any affiliate, NBC could not prevent the 
Commission from requiring that affiliate to “consent” to the rebroad- 
casting by other stations of its programs. Such action would violate 
NBC’s property rights and convert the network-program supplier into 
a common carrier! contrary to Federal Broadcasting System, Inc. v. 
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American Broadcasting Co., Inc., 167 F.2d 349, 351 (2 Cir. 1948), 
cert. denied, 335 U.S. 821 (1948).!2 


The entire network program distribution system is based on the 
right of a network to select its own affiliates in each area. The 
Commission has never adopted a rule which limits a network’s right 
to choose which stations will carry some or all of its programs. While 
it has adopted a rule limiting the right of stations to prevent a net- 
work from supplying its programs to stations in other communities 
(Section 3.658(b) of the Commission’s Rules), the Commission has 
recognized that networks can and do have sound reasons not to give 


their programs to all stations which wish them. 

| 
Thus, when it adopted the “territorial exclusivity rule” in 1941 

the Commission said: 


“This is not to say, of course, that all programs not 
carried by an affiliate must be offered to all other 
nearby stations. Nor need sustaining programs be | 
offered free of charge. Suitable arrangements for | 
compensating networks for sustaining programs and 
stations for commercial programs will be arrived at 
between the parties.” (Report on Chain Broadcast- 
ing, Commission Order No. 37, Docket No. 5060, 
May, 1941, Page 59.) 


| 
And in 1955, when it amended that rule as it applied to televi- 
sion, the Commission said: 


“|. . we realize that the proposed amendment is no 
cure-all for the economic and other problems which 
confront many television stations today. The proposed 


revision makes no basic or substantial change in our 


101+ should be noted that the Commission has said nothing in either Mem- 
orandum Opinion and Order about compensation to any network or station 
for the taking of property here involved. | 
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rules governing stations in their relationships with the 
networks. It does not assure any station of network 
programming. . . . For the important part economics 
plays in network-station contractual relationships will 
continue to function.” (Jn the Matter of Amendment 
of Section 3.658(b) of The Commission's Rules and 
Regulations, 12 R.R. 1542 (1955).) 


Furthermore, if the Commission’s interpretation, in this case, of 
Section 325(a) is permitted to stand, the theory adopted by the 
Commission might also be applied to non-translator types of broad- 
cast stations. If, despite any and all lawful restrictions which a pro- 
gram supplier like 4 network may place on its programs (including an 
express requirement that its consent is necessary before the station 
may in turn consent to others carrying the program), the Commission 
has the right to declare such restrictions a nullity and itself “require” 
any necessary consent, it will mean that the Commission can make 
programming from all sources freely available to all broadcast stations. 


Yet, the Commission itself has expressly rejected such “freedom of 
access” because it would be inconsistent with “all notions of pro- 


priety” and Section 325, and would result in “gross inequity and 
chaos”: 


“In any event, the question remains: If the distant 
signal is freely available for use in the area, as the 
CATV argues, why is it not just as freely available for 
use by the broadcast stations in the area (e.g., through 
a tall antenna on a high elevation). Clearly, however, 
it is inconsistent with all notions of propriety to say 
that a Philadelphia or Baltimore UHF station may 
make whatever use it desires, without permission or 
payment, of the programming carried over the New 
York independents. See Section 325(a), and its legis- 
lative history. The result of such ‘freedom of access’ 
would be gross inequity and chaos.” (Second Report 
and Order in Docket Nos. 14895 et al., 2 F.C.C.2d 
725, 780-81, 6 R.R.2d 1717, 1784 (1966).) 
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It should also be noted that rights of others than the program 
suppliers may be involved. For example, agreements which a program 
supplier may have with labor unions, performers or literary rights 
owners may in some way restrict the program supplier or require 
extra fee payments in certain circumstances./ Presumably the Com- 
mission’s action in requiring a station to grant its consent to a 
rebroadcast would not be deemed to constitute a breach of contract 
by the station or the program supplier or require them to pay addi- 
tional fees, but it will mean that the union, performers or rights 


owners will have been deprived of their rights, too. 


IV. 


THE COMMISSION REQUIREMENT OF STATION CONSENT 
IS NOT IN ACCORD WITH ITS PRIOR DECISIONS. 


In no previously reported case has the Commission ruled that 
where a station has denied its rebroadcast consent because it would 
thereby violate its agreement with its program supplier, the Commis- 
sion could require the station to violate that agreement and consent 
to the rebroadcast of the program by.a station not authorized by the 
program supplier to carry the program. In fact, all prior Commission 


rulings have been to the contrary. 


In support of its authority to require stations to consent to the 
rebroadcast of their programs, the Commission cites its prior action 
in two cases: Channel Seven, Inc. (KLTV), 3 R.R.2d 680 (1964) 


11 Qne example is the requirement that “repeat” fees be paid when a pro- 
gram is broadcast a second time in the same community. In median two- or 
one-station markets, about 5% and 11 hours of programming are delayed each 
week, respectively. If a translator or other station broadcasts a program from 
a distant station, and the same program is then broadcast by the local station, 
“repeat” fees may be required, depending on the particular facts and the terms 
of the applicable agreements. 
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and KAKE-TV & Radio, Inc., 8 F.C.C.2d 1119, 10 R.R.2d 799 
(1967). However, those two cases involved situations where the pro- 
gram supplier-networks had affirmatively requested the stations to 
rebroadcast the programs, but the intermediate stations whose signals 
were being relayed (and which had no property right in the programs 
themselves) had refused their consent./? 


In both cited cases the so-called “originating” stations owned 
no property rights whatsoever in the programs, but were in this con- 
text acting as the interconnection system feeding the network pro- 
gram to the ultimate destination. Thus, in both cited cases there was 
no issue of program rights. Rather, the issue was whether the stations 
could, as a matter of interconnection with the network, obtain these 
programs by rebroadcasting the signals of an intervening affiliate or 
would have to obtain the programs by some other means of inter- 
connection./? 


The application of Section 325(a) in connection with network 
programs first appears to have been considered by the Commission in 


1215, Channel Seven, Inc. (KLTV), the Commission specifically noted that 
the CBS Television Network and the sponsors of the football games involved 
had ordered the station which desired to rebroadcast the programs (3 RR 2d 
at 682). In KAKE-TV & Radio, Inc., the Commission noted that the station 
“had rebroadcast permission for ABC Television Network programs in the past 
and now has ABC’s consent to rebroadcast selected ABC programs . . . . we are 
not persuaded that KAKE-TV’s refusal to grant rebroadcast permission to 
KAYS-TV is justified, particularly in light of the fact that ABC has granted 
KAYS-TV the right to broadcast various ABC programs” (8 FCC 2d at 1120, 
1121, 10 RR 2d at 801, 802). 


13That only the issue of interconnection was involved in both cases is 
also apparent from the fact that the Commission pointed out that any costs 
which the “originating” station had itself expended to obtain the network pro- 
grams would have to be shared on an equitable basis with the rebroadcasting 
station (3 RR 2d at 683; 8 FCC 2d at 1121, 10 RR 2d at 801). 
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| 
1952 in Docket No. 9808. Like the two cases discussed above 
(KLTV and KAKE-TV), that proceeding arose because one network 
affiliate wanted to interconnect with the network by rebroadcasting 
the network’s programs as carried by another affiliate. In a rule- 
making proceeding, the Commission posed the question of whether 
Section 325(a) “‘was intended to endow network affiliates with power 
to prevent the rebroadcasting of any network program in a substan- 
tially different area from that served by the network affiliate.” If 
such a power existed in the affiliate, the Commission noted that it 
would appear to conflict with the Commission’s rules directed against 
practices by network affiliates which might hinder networks from 
deciding on which stations to affiliate in other areas (territorial exclu- 
sivity rules, now Sections 73.132, 73.232 and 73.658(b)). | 


The Commission concluded that although Section 325(a) was 
worded so as to require the consent of the station whose ienal is 


received and retransmitted, 


“It appears that the purpose of the provision was to | 
protect the rights of those having property rights in | 
programs” (Report on Amendment of Rebroadcasting 
Rules, 1 R.R. 91:1131, 1134 (1952)). 


Even though the station’s consent was technically required, the 
station’s right to its “signal” alone (as distinct from a property right 
in the program) could not be used arbitrarily by the station to 

enlarge its territorial exclusivity of network affiliation. The Commis- 

sion went on to say: 


“Where such refusal [by the station of rebroadcast 
consent] did not appear to be reasonably related to 
protecting property interests and other interests which 
Section 325(a) is intended to protect, the matter would 
be considered [by the Commission] in relation to the 
qualifications of the station” (1 R-R. at 91:1134). 
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On reconsideration, the Commission reiterated this conclusion, as 
follows: 


“We cannot, therefore, accept an interpretation of Sec- 
tion 325(a) which reads into that section the creation 
of an absolute right unqualified in any respect by the 
duties and responsibilities of stations under other sec- 
tions of the Act. . . . However, lest there be any mis- 
understanding, we wish to make clear that we have 
not said, and we are not saying, that legitimate prop- 
erty rights, recognized by law, may be freely appropri- 
ated by others through the mere device of demanding 
rebroadcast privileges. 


* * OK 


We do not attempt here to define the scope and attri- 
butes of property interests in broadcast material which 
may legitimately be entitled to protection, or the 
effect of the antitrust laws in this field. Nor do we 
seek to specify here the situations where such refusal 
is justified or where it is unjustified. Such determina- 
tions will obviously depend upon the facts of particu- 
lar cases and upon an evaluation of such factors as 
whether licensees of stations, through express or 
implied agreements or understandings, act in concert 
with each other or with other interests in refusing 
rebroadcast requests, whether requesting stations serve 
the same or a different area as the station whose pro- 
gram they wish to rebroadcast, whether the request is 
for permission to carry a simultaneous rebroadcast or 
to rebroadcast a program at some subsequent date, 
whether the requesting station has indicated a willing- 
ness to pay a reasonable share of the legitimate costs 
of the originating station, whether or not other persons 
having interests in the program have requested or 
agreed to the rebroadcast, and whether the program 
concerned has public service aspects that make its wide 
dissemination to the public clearly desirable’ (Amend- 
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ment of Rebroadcasting Rules, 1 R.R. 91:1136, 1139 
(1952), further reconsideration denied 9 R.R. 350 
(1953), emphasis supplied). : 
These statements were repeated by the Commission in WHEC, 
Inc., 24 F.C.C. 147, 169-71, 175-77, 14 R.R. 150, 176-78, 182-82B 
(1958), and WBBF, Inc., 24 F.C.C. 179, 187-88, 16 R.R. 981, 991-92 
(1958), aff'd sub nom. Federal Broadcasting System v. FCC, 105 
U.S. App. D.C. 324, 266 F.2d 992 (1959), where the Commission 
ruled, in addition, that because the requests were for “blanket per- 
mission” to rebroadcast programs, without the identification of spe- 
cific programs, it could not find that any programs had public inter- 
ests aspects that made wide dissemination desirable. In the latter 


case, the Commission said: | 


“Moreover, we are of the view that to hold that Section 
325(a) encompasses blanket requests for rebroadcast 
privileges would be seriously inconsistent with our 


previous interpretation of that section” (24 F.C.C. at 
188, 16 R.R. at 992). 


In affirming the Commission, this Court ruled that the broad request 
for rebroadcast authority ‘was patently unreasonable in scope”’ (105 
U.S. App. D.C. at 326, 266 F.2d at 924), and did not reach the 
question of the validity of the Commission’s 1952 interpretation in 
Docket No. 9808. 


| 

In Palm Springs Translator Station, Inc., 17 R.R. 1263, 1274- 

79, 1292, 1293 (1959), the Commission was faced with a situation 
where the stations’ refusal of rebroadcast consent was due to their 
inability to obtain the consents from their program suppliers. Not 
only did the Commission not require the stations to consent to the 
rebroadcast by the translators, but it ruled that the rebroadcast with- 
out consent actually violated Section 325(a). In that case, the sta- 
tions and networks had consented to the rebroadcast by the transla- 
tors of the networks’ programs, but the stations refused to consent 
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to the rebroadcast of the non-network programs until clearances were 
obtained from labor unions and other rights holders with whom the 

stations had contracts which might apply. The Commission ruled 

that the translators’ failure to limit their rebroadcasts to network 
programs resulted “in the rebroadcast of local programs without the 
consent required by Section 325 of the Act” (17 R.R. at 1292). 


In its 1960 Report and Order adopting rules permitting low 
power VHF repeater stations (including translators), the Commission 
again considered the kinds of consent which would be required for 
translator stations. | Much the same type of situation was involved: 
where a program supplier (in that instance, a regular broadcast sta- 
tion) gives its consent to one broadcast station (a translator) to carry 
its programs but might not want that station in turn to consent to 
the rebroadcast of those programs by another station (a second 
translator). The Commission ruled that the situation should be han- 
dled by a contract provision forbidding the first translator from con- 
senting to the rebroadcast by the second translator without the per- 
mission of the program supplier (the regular broadcast station). 
Rebroadcast by the second translator in violation of this contractual 
provision, said the Commission, should be reported to it to insure 
both compliance with Section 325(a) and the Commission’s rules. In 
the words of the Commission: 


“Montana Network proposes that in cases where a TV 
translator is rebroadcasting the signals of another TV 
translator, it be required to obtain consent not only 
from the TV translator licensee but also from the 
licensee of the TV broadcast station furnishing the 
original signal. This too is under the control of the 
originating TV broadcast station licensee. Jn giving 
consent to a TV translator to use its programs, it may 
forbid that TV translator from giving permission to 
other TV translators to use the programs without first 
obtaining permission of the originating TV broadcast 
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station. If a licensee learns that a TV translator is 

using its programs without permission, or if a licensee 
withdraws its permission for rebroadcast, it should 

notify the translator licensee and the Commission in 
order to insure compliance with this rule and the Act” 

(VHF Television Translators, 20 R.R. 1536, 1556 
(1960), emphasis supplied). 


effect: 


“ _ our rules and the antitrust laws permit the crea- 
tion of substantial exclusivity as a normal incident of 
the program distribution process. And this exclusivity 
is maintained, in large part, through the operation of 
Section 325 of the Communications Act, which forbids 
the rebroadcasting of any station’s signal without the 
consent of the originating station. For network affil- 
iation agreements and most station contracts with 


other program suppliers either explicitly or implicitly 
forbid the station to grant rebroadcasting consent for 
the programs involved without the approval of the 
supplier. 


“. , the question of whether the same program should 
be rebroadcast in that market by a television station 
or a translator can be, and often is, the subject of such 
bargaining and agreement [between the originating 
station and the program supplier)” (First Report and 
Order in Docket Nos. 14895 and 15233, 38 F.C.C. 
683, 703-04, 4 R.R.2d 1725, 1748-49 (1965), empha- 
sis supplied). 


* * * 


“A television station normally obtains the right to 
exhibit non-network programs by outright payments 
to program suppliers, from whom the station usually 
secures the exclusive right to exhibit the programs 
within a particular geographical area and for a partic- 
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ular length of time. This exclusivity reflects the 
judgment that presentation by others of a program 
such as a feature film within the station’s market 

within some period of time obviously reduces the 

audience and the value of the program to the station. 
As we noted, the amount and kind of exclusivity that 
can be created is restricted by the antitrust laws. But 
those laws permit the creation of substantial exclusiv- 
ity as a normal incident of the program distribution 
process, and this exclusivity is maintained, in large 
part, through the operation of Section 325 of the 
Communications Act, which forbids the rebroadcast- 

ing of any station’s signal without the consent of the 
originating station. 

“. .. The new UHF station also seeks to attract as wide 
an audience as possible in these same markets by bring- 
ing in attractive non-network programming. But the 
UHF station cannot, either by means of a common 
Carrier, its own microwave relay, or a tall antenna, 
decide that the best way to obtain such programming 
is simply to bring in, in whole or in part, the program- 
ming of the New York independents. The established 
distribution process, given Congressional recognition in 
Section 325(a), proscribes such conduct” (Second 
Report & Order in Docket No. 14895 et al. 2 
F.C.C.2d 725, 778, 779, 6 R.R.2d 1717, 1781, 1782- 
83 (1966), emphasis supplied). 


And in 1967, in a case involving a community antenna television 
(CATV) system in Laramie, the Commission noted it had different 
policies concerning CATV systems and translators because, among 
other things “a translator must obtain rebroadcast consent pursuant 
to Section 325 of the Act.” Laramie Community TV Co., 9 F.C.C.2d 
723, 10 R.R.2d 1043 (1967). 


Thus, the decision below is contrary to the Commission’s own 
prior decisions. 
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CONCLUSION 


In view of the foregoing, NBC concurs in the relief requested by 
Frontier. 


Respectfully submitted, 


Howard Monderer 
1725 K Street, N. W. 
Washington, D. C. 20006 


Attorney for National Broadcasting 
Company, Inc. as Amicus Curiae 


Of Counsel: 


Thomas E. Ervin 

Frederick W. Bechtold 
National Broadcasting Company, Inc. 
30 Rockefeller Plaza 
New York, New York 10020 


APPENDIX A 


ATTENTION STATION MANAGER October 18, 1956 


| 

Ghe Federal Communications Commission has anended its rules to pernit 
the authorization of television translator stations. These stations are. 
designed to receive the signals of a television broadcast or translator 
station or stations and to re-transnit then on one of the UBF channels be- 
tween 70 and 83, subject to the restrictions specified 1a the applics>?> 
rules. 

HBC filed comments with the Counission in support of its proposal <0 
authorize translator station operation because of NBC's delief that this 
translator operation would serve the public interest as an econotic and 
simplified method of supplying television service to areas receiving 
inadequate service. 


| 
_ Under the applicable rules, the licensee of a television broadcast 
translater station is required to obtain the consent of the station whose 
signels or prograns are proposed to be rebroadcast prior to such rebroad- 
cost. The affiliation agreenent between us requires you to obtain NBC's 
consent defore you way authorize a translator station to rebroadcast NEC 
Television Notwork programs. This applies also to translator stations o: 
which you will be the licensee. 


' , | 

“‘Gherefore, if o translator station asks perpission to use your signal 
and if you are willing to grant such peroission, you should advise the per- 
gon noking the request that it will be necessary to obtain NBC's: consent ss 
vell, in order for the translator station to broadcast NBC Television Nev- 
work prograns. Advise the translator station to write the NBC Station Re- 
lations Department giving full details of the translator operation and ask- 
ing NBC's consent to the use of its prograns. Or, if you wish, you pay ob- 
tain the request in writing from the translator station and forward the 
request to us. We will decide each case upon its own perits and, if we 
Gecide to grant our pernission, we will enter into a nodified foru of a: - 
filiotion agreevent directly with the translator station. We will provide 
you with a copy of this forn of agreenent as soon as we have completed it. 


‘It 48 4nportant that any consent you grant to a translator station be 
in writing and that we be furnished with a copy of it. 


Ae A 
Do Je Mercer 


Director. 


APPENDIX B Bi 


STATION RELATIONS NBC TELEVISION NETWORK 
ESHIENTION: STATION MANAGER 


October 20, 1960 


for’ All Station Managers 


Ua 4) 2 AB you know,,8BC has had a continuing interest in 
bringing the benefits of NBC Television Network programs to 

all parts of our country, including the more sparsely settled 
sections. The recent authorization of VHF translators, in ad- 
Qition to the previously authorized UBF translators, now affords 
us another method of accouplishing this objective. Accordingly, 
this bulletin constitutes, under paragraph 19 of our television 
affiliation agreement, NBC's consent to your permitting any 
translator or repeater station, not owned or controlled by you, 
which is licensed by and operates in accordance with the rules 
and regulations of the FCC, to rebroadcast NBC Television Net- 
work programs broadcast by your Station, subject to the follow- 
‘Ing conditions: i Ae. teh 

(2) ‘The translator or repeater station must be 
located closer to the transmitter site of your Station than 

to the transmitter site of any other television broadcast 
station affiliated with the NBC Television Network as listed 

4n the latest NEC Television Network Rate Guide. If you are 

fn doubt as to the distance to other transmitter sites, check 
with NBC Station Relations before granting your consent. rae 


(2) The requirenents of Paragraph (1) above shall be 
waived by us for the interim period from the date hereof through 
February 1, 1961, for those pre-existing repeaters which are re- 
‘quired to file with the Federal Communications Commission an ap- 
plication for temporary authorization to continue operation under 
the FCC Report and Order in Docket No. 12,116 released August 1, 
3960, The NBC Television Network effiliated stations from which 
such pre-existing repeaters are currently rebroadcasting our 
“programs are authorized hereunder to permit such rebroadcast 
during the interim period. Bates ‘ . 

p (3) You will have the translator or repeater complete 
and execute and you will return to us one executed copy of the 


attached form of agreement affiliating it with the NBC Television 
“Hetwork. 


— = 


LA TSTATION RELATIONS, HATIONAL TTOADCASTING COMPANY, 39 ROCKEFELLER PLAZA, NEWYORK 20, NEWYORK. 
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APPENDIX C 


STATION RELATIONS NBC TELEVISION NETWC 
HUENTION: STATION MANAGER: | 


January 24, 1961 


fo: -All Station Managers | 
his refers to our Station Bulletin to you dated October 
20, 1960, concerning rebroadcast of NBC Television Network prograus 
by translator or repeater stations. You will recall “that paregreph 
(2) of that Bulletin stated: 


"the requirements of Par. (1) above shall be waived. by us 
for the interim period from the date hereof through February 1, | | 
1961, for those pre-existing repeaters which are required to file 
with’ the Federal Communications Comission an application for | 
temporary authorization...” 


A similar waiver period was referred to in paragraph 1(b) of: the 
Standard Clauses attached to the forms of translator affiliation 
agreenent which we sent to you. | 

By broadcast action dated January 11, 1961, the FCC has 
extended frou February 1, 1961 until April 1, 1961 the. period in 
which pre-existing television repeater qtations way file applica- 
tions for conversion to conform to the new low-power VHF REE SES 
rules. | 

| 

In light of this extension and the possibility of further 
extensions, we hereby agree to extend the waiver period referred to 
in paragraph (2) of the Station Bulletin of October 20, 1960 (as 
well as the same waiver period referred to in paragraph 1(b) of |the 
Standard Clauses attached to the forus of the translator affiliation 
egreenent which we sent to you with that Bulletin) until such date 
as the Coumission finally sets for submission by pre-existing re- 
peater stations of applications for conversion to conforn to ee new 
low-power Var translator rules. 


— ’ 


: Tgration RELATIONS, NATIONAL DROADCASTING COMPANY, 20 “ROCKEFELLER PLAZA, New YORK 20, Bs eM YORK .~ 
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APPENDIX D 


STATION RELATIONS NBC TELEVISION NETWORK. - 


July 1, 1967 


To: All Station Managers 


_ AS you know, NBC has had a continuing interest in 
bringing the benefits of NBC Television Network programs to 
all parts of our country, including the more sparsely settled 
sections. The authorization of VHF translators, in addition 
to. the authorized UHF translators, affords us another method 
of accomplishing this objective. Accordingly, this bulletin 
constitutes, under Paragraph 19 of our television affiliation 
agreement, NBC's consent to your permitting any translator or 
Tepeater station, not owned or controlled by you, which is 
‘licensed by and operates in accordance with the rules and 
regulations of the FCC, to rebroadcast NBC Television Network 
‘programs broadcast: by your Station, subject to the following 


e translator or repeater station must meet 


: 7 ¢ 
‘the requirements of the translator agreement and standard 
clauses attached hereto. sae Je 


223.0" €2)- You will have the translator or repeater 
‘complete and execute, and you will return to us one executed 
copy of the attached form of agreement affiliating it with 
the NBC Television Network. : San presente Seis 


a we. 


#2. SIlEs my translator or repeater application for per- 
mission to rebroadcast NBC Television Network programs which 
4s not consistent with the above conditions should be sub- 
mitted directly to us for processing. ; 


To, 


Dohald J. Mercer 


; S¥iee. 
a Ley, a6 


~~ s. < + 
: on ele mew : zt Season ace Mls : : epee k 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,594 
FRONTIER BROADCASTING Company, Appellant 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, Appellee 


No. 21,598 
FRONTIER BROADCASTING COMPANY, Petitioner 
V. 


FEDERAL COMMUNICATIONS COMMISSION and 
UNITED STATES OF AMERICA, Respondents 


ON APPEAL AND PETITION FOR REVIEW OF MEMORANDUM OPINIONS 
AND ORDERS OF THE FEDERAL COMMUNICATIONS COMMISSION i 


REPLY BRIEF FOR APPELLANT-PETITIONER 


STATEMENT REGARDING JURISDICTION 


Case No. 21,594 arises from grants by the Commission of three 
construction permit applications for television broadcast translator 
stations in Laramie, Wyoming. The Federal Communications Com- 
mission concedes that Case No. 21,594 is properly before this Court 
under Section 402(b)(6) of the Communications Act. 


Case No. 21,598 is a petition, filed under Section 402(a) of the 
Communications Act, seeking review of the Commission’s action 
denying Frontier’s request that proceedings be instituted looking 
toward issuance of an order directing the translator permittee, Lara- 


mie Plains Antenna TV Association, to cease and desist operating its 
translators in contravention of Section 325(a) of the Communications 
Act. That Commission action was taken in the same Memorandum 
Opinion and Order in which the Commission also denied Frontier’s 
petition for reconsideration of the translator grants. In its brief (p. 
2), Commission counsel contends that “the Commission’s refusal to 
issue cease and desist orders was in substance reaffirmation of the 
original grants and was made in conjunction with its denial of 
reconsideration of those actions.” The Commission concludes ‘that 
Frontier’s Petition for Review under Section 402(a) of the Commu- 
nications Act is unnecessary and should be dismissed. 


Frontier filed its Section 402(a) Petition because it was of the 
view that the Commission’s refusal to issue a show cause order based 
upon Section 325(a) violations may well have been a separate action, 
of which review was required to be sought separately under Section 
402(a) of the Act. However, if this Court is of the view that the 
Commission’s holdings concerning Section 325(a) may be fully con- 
sidered in deciding Frontier’s Section 402(b) appeal, Frontier would 
have no objection to dismissal of Case No. 21,598. Frontier’s prime 
concern is that the Section 325(a) question be decided by the Court 
and we do not feel that it is material whether the question is decided 
in one case or in two consolidated cases. 


ARGUMENT 
I. 


NO SUPPORT HAS BEEN PROVIDED FOR THE COMMISSION’S | 
INTERPRETATION OF SECTION 325(a) OF THE 
COMMUNICATIONS ACT 


As we understand the Commission’s brief (pp. 17-25), it relies 
upon three separate factors in support of the Commission’s finding 
that the Laramie translators did receive consent for the rebroadcast 
of network programs as required by Section 325(a) of the Commu- 
nications Act. These factors are said to be (1) the lack of objection 
to the Commission’s ruling by the Denver stations originating the 
network programs; (2) the legislative history of Section 325(a); and 
(3) a “long standing construction” of Section 325(a) by the Com- 


oe | 
mission. ' 


At the outset we wish to stress again that this is not a complex 
case. Section 325(a) requires the ‘express authority” of an originat- 
ing station in order to permit rebroadcast of “the program or any 
part thereof” of that station. Here, the originating stations expressly 
declined to grant rebroadcast consent for their network programs, 
but the Commission held that consent had been granted anyway. The 
major issue here is thus a narrow one of statutory interpretation ina 
situation where the words of the statute are clear. The factors referred 
to above cited in the Commission’s brief are irrelevant to this ques- 
tion. In any event, none of those factors would support the Com- 
mission’s holding even if the language of the statute were ambigu-' 
ous. 


(1) The fact that the Denver network stations did not object 
to the Commission’s decision in this case provides no indication’ as 
to whether that decision was right or wrong. As the Commission 
now admits (Br., p. 24), the Denver stations were not ordered to 


grant rebroadcast consent for any network programs. The record) 


this case shows plainly that the Denver stations themselves felt that 
they had denied such consent. The stations had thus complied with 
their network contracts, discharging the only obligations with which 
they were concerned. Having faithfully fulfilled their contractual 
obligations, the Denver stations were under no further obligation and 
could scarcely be expected to object to an FCC ruling which did not 
injure them directly but which, to the contrary, resulted in wider 
dissemination of their signals. On these facts, no inference favorable 
to the Commission can be drawn from the fact that the Denver sta- 
tions did not file any “objections” with the Commission to a Com- 
mission order in a proceeding to which they were not even parties. 


(2) The legislative history recited by the Commission in its brief 
also fails to support its interpretation of Section 325(a). That legis- 
lative history seems to be offered for the proposition that, in adopt- 
ing Section 325(a) (and its predecessor section in the Radio Act of 
1927), Congress sought to prohibit the “pirating” by one station of 
programs in which another station had made the investment necessary 
to produce the programs. The Commission appears to contend that 
Section 325(a) was not intended to apply when programs are not 
produced or directly owned by the originating station, but are 
instead, as here, owned by a network and broadcast by the originat- 
ing station pursuant to contractual arrangements with the network. 


But the Commission’s distinction is a false one. A television 
station invests in or “purchases” a network program just as much as 
it invests in a program when it hires someone to stand in front of its 
cameras and perform. The fact that there is one more step in the 
chain of distribution for network programs does not alter the fact 
that every commercial station “pays” for the programs it broadcasts 
in one way or another. Thus, in exchange for exclusive rights to 
broadcast network programs in its own market, a local station gives 
up to the network’ a designated percentage (typically 70% or more) 


of the advertising fees paid by sponsors for broadcast of the programs 
over the local station. Another important part of the consideration 
furnished to the network in exchange for the right to broadcast its 
programs is an agreement by the local station not to grant Se 
cast consent to any other station without the network’s permission! 
The Commission’s attempted distinction between rebroadcast consent 
for programs produced or purchased locally and for programs acquired 
from a network simply does not exist. Whether the station has itself 
produced a particular program or whether the station has obtained 
the program from a network in exchange for consideration which 
includes, in part, an agreement not to permit rebroadcast without 
the network’s permission, the underlying policy of Section 325(a) is 
equally applicable. 


In this case, the originating Denver stations denied rebroadcast 
consent for their network programs, as they were required to do by 
their network affiliation agreements. Despite this action, the Com- 
mission has apparently held that a grant of rebroadcast consent by 
the stations for some of their programs must be taken as implied 
consent for all programs. But the language of Section 325(a) is 
plain. It prohibits the rebroadcast of “the program or any part 
thereof” of any station without “the express authority of the origi- 


nating station.” (emphasis added) 
| 


(3) Although the Commission’s brief states (p. 17) that the 


holding in this case was consistent with the agency’s “long-standing 


1The Commission has never intimated that this standard provision | of net- 
work affiliation agreements is in any way contrary to the public interest. To 
the contrary, such provisions serve the public interest, as explained by Commis- 
sioner Cox in his lengthy dissent (R. 111). It is noteworthy that the effect of 
the Commission’s interpretation of Section 325(a) would be to abrogate con- 
tractual provisions in all network agreements such as this one, without there ever 


having been a proceeding of any kind concerning these network contractual 
provisions. 


construction and administration of Section 325(a),” the brief fails to 
cite any cases which support such a “long-standing construction.” 
Indeed, of the four cases cited by the Commission as establishing 
what is said to be a consistent interpretation of Section 325(a) (Br., 
p. 22), three were decided subsequent to the first opinion in this case 
and all three cite the Commission’s opinion in this case as a prime 
authority. Hubbard Broadcasting, Inc., 11 Pike & Fischer, RR 2d 433 
(1967); Earl W. Reynolds, 12 Pike & Fischer RR 2d 588 (1967) 
reconsideration denied, 13 Pike & Fischer, RR 2d 766 (1968); and 
Spokane Television, Inc., 12 Pike & Fischer, RR 2d 1167 (1968). 


Beyond this rather basic infirmity, we note that in two of the 
cited cases, Hubbard and Spokane, the licensee of the originating 
station involved was itself the translator applicant and it was thus 
undisputed that the translator applicant had its own rebroadcast 
consent. The only question in those cases was whether the network 
would permit the originating station to rebroadcast its programs over 
the station’s own translators, a matter for private negotiation between 
the station and the network, not a matter for the Commission to 
decide under Section 325(a). Similarly, in Reynolds, the translator 
applicant also had explicit rebroadcast permission from the originating 
station and, again, the only question was whether the network 
involved would agree. Although the facts are not clear from the 
Commission’s opinion in the fourth case cited in the Commission’s 
brief, Millers River Translators, Inc., 25 Pike & Fischer, RR 516 
(1963), the Commission’s opinion there is written to indicate that 
the translator applicant had received rebroadcast consent from the 
originating station. In contrast, it has been undisputed from the 


In any event, the primary basis for decision in Millers River was proce- 
dural. The objecting station there had failed to make any pre-grant objection to 
the translator applications as required by Section 309 of the Communications 
Act and had attempted to raise its Section 325(a) argument for the first time in 
2 petition for reconsideration. The Commission, and later this Court, held that 


7 


start in this case that neither the networks nor the originating Den- 
ver stations have granted rebroadcast consent for any network ‘pro- 
grams. 


The other cases cited by the Commission in Section II of its 
brief (pp. 24-25) simply stand for the proposition that the Commis- 
sion will view an unreasonable withholding of rebroadcast consent as 
contrary to the public interest. But we have not quarreled with that 
postulate. (See Frontier’s main brief, pp. 21-22, and Footnote, 9.) 
What Frontier did say was that the Commission has not found and 
could not have found (given the facts and parties before it here) that 
rebroadcast consent was unreasonably withheld either by the Denver 
stations or the networks in this case. Commission counsel ‘now 
appears to agree and states (Br., p. 24) that all language in the Com- 
mission’s second Opinion concerning unreasonable withholding of 
consent was only dictum. If this is true, and we agree that it is, it is 
difficult to understand just how the cases cited on page 24 and 25 
of the Commission’s brief have anything to do with the holding we 
are appealing here. 


In sum, there was no “long-standing construction” antecedent to 
the Commission’s interpretation of Section 325(a) in this case. Beyond 
that fact, both the language of Section 325(a) and the section’s clear 
purpose as shown by the legislative history are directly contrary to 
the Commission’s decision. 


this was improper and the case was ultimately decided on this procedural! ground. ; 
See Springfield Television Broadcasting Corp. v. Federal Communications Com- 
mission, 117 US. App. D.C. 214, 328 F.2d 186 (1964). 


i. 


THE COMMISSION’S REFUSAL TO IMPOSE NON-DUPLI- 
CATION CONDITIONS WAS PATENTLY UNREASONABLE 
IN THE CONTEXT OF THE PRESENT CASE 


The Commission’s brief asserts that a refusal to impose non-dupli- 
cation conditions upon the Laramie translator grants was reasonable 
and appropriate (1) because the Commission has decided in general 
rulemaking proceedings that such conditions are not required, and 
(2) because Frontier made no showing that the impact of program 
duplication by the translators on station KFBC-TV would be substan- 
tial enough to warrant grant of special relief. We rely primarily on 
the matters presented in our opening brief on this point, and find it 
necessary to respond only briefly to each of these contentions. 


(1) It is not accurate to suggest, as does the Commission’s brief 
(p. 14), that the Commission has now in a considered, final decision 
rejected the concept of non-duplication protection by community 


owned translators for television stations within whose service areas 
the translators operate. Rather, as Frontier pointed out in its main 
brief (p. 28), the Commission has held only that “the whole problem 
of non-duplication by translators requires further study” and has 
decided not to impose 'non-duplication conditions on a general basis 
pending completion of that further study. Amendment of Translator 
Rules, 13 Pike & Fischer, RR 2d 1577 (1968). More significantly, 
the Commission’s brief does not respond at all to a most basic point 
Frontier sought to make in its main brief: that the Commission can- 
not justify its refusal to impose translator non-duplication conditions 
on the ground that Section 325(a) of the Communications Act elim- 
inates the need for such conditions and yet, at the same time, refuse 
to enforce Section 325(a). Because the Commission has done just 
that in this case, its refusal to impose non-duplication conditions on 
the Laramie translator grants was unreasonable. 


(2) The Commission’s brief (pp. 14-16, 26), contains a fairly 
extensive discussion which purports to compare the relative impact 
of program duplication on KFBC-TV with the potential impact of a 
non-duplication requirement on the translator licensee. The short 
answer to this section of the Commission’s brief is that none of it 
comes from the Commission’s opinions. Those opinions ignored the 
extensive material Frontier had submitted concerning the economic 
impact of program duplication in Laramie. See Frontier’s main brief, 

pp. 23-27. It is on the basis of those opinions that this case must 
be decided. The Commission’s General Counsel cannot attempt to 
supply the missing rationale for the decisions in his brief on appeal, 
as has been done here. For this reason, the entire discussion in the 
General Counsel’s brief concerning the economic impact of program 
duplication is entitled to no consideration by this Court. Securities 
and Exchange Commission v. Chenery Corp., 318 U.S. 80, 94, 63 
S. Ct. 454, 462, 87 L. Ed. 626 (1943); Hudson Valley Broadcasting 
Corp. v. F.C.C., 116 U.S. App. D.C. 1, 5-6, 320 F.2d 723, 727-128 
(1963); West Michigan Telecasters, Inc. v. F.C.C., __ U. S. App. D 5o 
___, 396 F.2d 688 (1968). = 
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